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ABSTRACT
REGINA VERSUS K. C. IRVING
A CASE STUDY IN CANADIAN MEDIA OWNERSHIP
by
Andrew Paul Prokopich
The management of the communications industry in
Canada implies three integral concepts:
profits.
media.

and

These are directly related to ownership of the mass
In Canada there are three kinds of ownership concen

tration:

newspaper or broadcasting chains, mixed media hold

ings and conglomerates.

This study is concerned with the con

centration of media ownership,
kind:

power, influence,

more specifically,

especially of the conglomerate

the study is a case history examina

tion of the media ownership of K. C. Irving in the province of
New Brunswick.

K. C. Irving Limited, the conglomerate,

owns

the majority of the media outlets in the province of New
Brunswick.

The case study focusses on the question of whether

the concentration of ownership in New Brunswick had come to
the point where it collided with the public interest.
The study employs a historical-critical method so as
to reconstruct the case of "Regina v. K. C. Irving", chrono
logically,

from 1968 to November 16, 1976.

The Irving study

is significant because for the first time, on October 17, 1972,
iv
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the government took a Canadian conglomerate media owner to
court for monopolization of the sources of information.
The New Brunswick Supreme Court convicted Irving of
operating a monopoly because,

in the trial judge's view, once

a complete monopoly had been established, evident in the one
ownership of the five English-language dailies, detriment in
law resulted.

Irving appealed the New Brunswick Supreme Court

decision and the conviction was overturned.

In the Court of

Appeal case, Mr. Justice Limerick ruled that the Crown's sole
and specific ground of detriment to the public— a lessening
of competition by reason of the consolidation ownership by
K. C. Irving— was not supported by evidence of any actual
lessening of competition.
The landmark case was taken to the Supreme Court of
Canada with a final decision made in the case on November 16,
1976.

Chief Justice Laskin of the Supreme Court of Canada

ruled that there was no proof of detriment in fact, and one
could not infer or presume that public detriment would arise
from the elimination of competition due to monopoly ownership,
as the Crown had done in the Irving case, because of the
absence of legislative direction.

Thus the Supreme Court of

Canada dismissed the Crown's appeal and reaffirmed the deci
sion of the Court of Appeal.
Therefore,
Irving",

the conclusion of the study "Regina v. K. C

specifically pertaining to Irving and public interest

was- that the concentration of ownership evident in the K. C.
Irving conglomerate case had not reached a point where it
collided with the public interest.
v
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CHAPTER ONE
CONCENTRATION OF OWNERSHIP— A GENERAL OVERVIEW
Scholars of Canadian media are generally agreed that
like Homer, who painted with his eye on the object, broad
casting and publishing should paint a picture of human nature,
of people in society,

their attitudes, values and goals.

A

specific function for media is found in directing individuals
along the road to better self-understanding and familiarity
with their society.
and always should be,

For good broadcasting and publishing are,
"an index to a society's health as well

as the nourishment of it."^
Through their ability to reach large numbers of people,
broadcasting and publishing contribute to the understanding
of culture.

They help to reveal the order of values present

within the culture.
change,

If this hierarchy of values undergoes

then broadcasting and publishing are expected to take

the initiative to reflect this new value system in society or,
as expressed by the Special Canadian Senate Committee on Mass
Media in 1970, to take "the shock out of living."
result,

2

As a

they guide the changing perceptions of society as well

as fulfilling their function of providing the individual with
information,
age,

education,

and entertainment.

In this day and

such media responsibilities are realistic expectations by

society by virtue of society's dependence upon information.
1
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2
Broadcasting has been made an instrument of Canadianization through legislative mandate to reveal various aspects
of Canada to national audiences.

The same role is thrust

upon the publishing media less formally through its gatekeep
ing role.

The content of the media should reveal the values

and attitudes of people all across Canada.
ing change from east to west,

If ways of think

from province to province,

then

the Canadian people should become aware of the changing
thought patterns through the channels of communication.

Cana

dian communities should be in communication with each other
through broadcasting and publishing:

the process,

then,

is

expected to contribute to a sense of Canadian identity.
In Canada the ownership of media channels is one of
the determining factors in achieving communication among
Canadian communities, and thus,
Canadian identity.

in contributing to a sense of

But an important matter that has been

brought to the fore, especially by the Report of the Special
Senate Committee on Mass Media of 1970

(hereafter referred to

as the Davey Re p o r t ) , is the pattern of media ownership in
Canada and its influence on the Canadian public.

The Davey

Report identified as one of the most important problems in
Canadian communications the concentration of media ownership
into fewer and fewer hands.

The Report observed that there

is a "process of natural monopoly for the print and electronic
media to merge into larger and larger economic h a n d s . A s
an example,

the Report offered this evidence:

Of Canada's 116 daily newspapers, 77 (or 66.4 per cent)
are controlled or partially owned by groups.
Of the
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97 TV stations (including some relay stations), 47 (or
48.5 per cent) are controlled by groups.
Of 272 radio
stations, groups control or own a substantial interest
in 129 (or 47.4 per c e n t ) . 4
In comparison, "in 1930 ninety-nine publishers controlled 116
5
dailies."
As well, the Report of the Ownership Study Group
to the Canadian Radio-Television and Telecommunications
Commission in 1978
Study Group Report)

(hereafter referred to as the Ownership
mentions that

(a) 56 per cent of private

television stations and 81 per cent of private radio stations
were group operations;

and

(b)

"newspapers are less concen

trated than cable, but more highly concentrated than either
g
radio and television."
Furthermore, the Ownership Study
Group found that "the overall group ownership effect on con
centration
for radio,

[in terms of policy considerations]

is greatest
7
followed by cable and then television,"
with

the cable industry exhibiting the greatest concentration of
ownership between 1968 and 1975.

Without a doubt,

these

figures and findings indicate the narrowing ownership base in
Canadian publishing and broadcasting.
Three kinds of ownership concentration are cited in
the Davey Report.

These are newspaper chains, mixed-media

holdings operating within a single market or in different
markets, and conglomerates

(multi-corporate structures includ

ing subsidiaries w i t h media h o l d i n g s ) .
ownership concentration,

The third kind of

the conglomerate,

poses a particular

kind of threat because the public's access to information may
become hindered;

the media's job of preparing the Canadian

public for social change may be curtailed;

and the problem
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of concentration of ownership may have escalated in the
direction noted by Elizabeth Baldwin in 1977:
Both the concentration of the mass media and the number
of complexes controlled by economically dominant corpora
tions have increased considerably.8
It is with the concentration of media ownership that
this study is concerned:

more specifically,

the study is a

case history examination of the media ownership of K. C. Irving
in the province of New Brunswick.
It is an appropriate area of study because concentra
tion of media ownership,

especially the development of the

conglomerate type and all of its parts, has occurred.
example,

in terms of economics,

natural monopoly industry.

For

the newspaper business is a

Along with economic considerations,

laws and regulations involving income tax and succession
duties and in a negative way, the apparent ineffective
ness of existing legislation governing mergers, trust
and monopolies8
have contributed in a significant way to the concentration of
ownership.

Also,

it is an appropriate area of study because

it poses the question of whether the concentration of media
ownership in the province of New Brunswick had reached a point
where it collided with the public interest, and consequently
whether the public's need and right to know through diverse
and antagonistic sources of information had been impeded.

One

owner, K. C. Irving, owned the majority of the media outlets
in the province of New Brunswick.

Irving owned outright all

five English-language daily newspapers in New Brunswick:

the

Saint John Telegraph-Journal and Saint John Times-Globe, the
Moncton Times and Moncton Transcript, and the Fredericton
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Gleaner.

Irving owned CHSJ, one of the four radio stations

in Saint John, as well as a companion television station
CHSJ-TV.

The central matter came into focus with Irving's

purchase.in 1968 of 55 per cent of the stock of University
Press of New Brunswick,
Gleaner.

the publisher of the Fredericton

This gave him a virtually complete monopoly of the

major media outlets in New Brunswick.
This study is necessary because media concentration
is a significant problem in Canadian communications.
address to the Canadian Senate,

In an

Senator Charles McElman,

the

Executive Assistant to Premier Robichaud of New Brunswick,
urged that K. C. Irving should not be given the power to
determine what will not become public issues.
to Irving specifically,

With respect

in a Senate speech in the spring

following the Davey Report's publication, McElman indicated:
There is the power, the power to decide what will not
become public issues.
The greatest concern lies in the
power to determine what will not become public issues.
To what degree,

if any, did K. C. Irving have the power to

decide what would or would not become public issues is
significant and worthy of research and analysis.
There has not been a vast amount of literature written
in the field of media concentration in Canada.
the three volumes of the Davey Report.'*'^

One source is

Another recent

source of information is the Report of the Ownership Study
Group to the CRTC in 1978 entitled Ownership of Private
Broadcasting: An Economic Analysis of Struct ure , Performance
and Behaviour.

12

As well, Wilfred Kesterton's book entitled
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A History of Journalism in Canada
consolidation in the media.

13

looks at the subject of

In addition, Wallace Clement's

book The Canadian Corporate Elite

14

and Elizabeth Baldwin's

15
The Canadian Journal of Soc iol ogy ,
in which she

articles m

appraises Clement's corporate elite concept, concentration of
ownership is examined.

As well,

in relation to this study,

the background and history of K. C. Irving are described in a
16

book entitled K. C. Irving— The Art Of The Industrialist.

The bibliography related to this study represents a
compilation of documents related to the central issue.

It is

anticipated that this compilation will have value for scholars
who are urged to conduct further research related to the
multi-media ownership problem with which the Canadian society
is faced.
A number of personages have become associated with the
documentation in this study, and these include Senators Keith
Davey and Charles McElman,

Ralph Costello,

Brunswick Publishing Company Limited,

President of New

and Brigadier Michael

Wardell, publisher of the Fredericton Gleaner.

All of these

appeared at the Special Senate Committee hearing on Mass Media
in 1970.

As well, D. H. W. Henry, Director of Investigation

and Research under the Combines Investigation Act in Ottawa,
had initial input into the K. C. Irving case.
There are two main reasons why this study has been
undertaken.

First,

it raises the question of whether the

people of New Brunswick have been fully informed about the
events around them when one individual,

K. C. Irving, virtually
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had a complete monopoly of the sources of information.

Second,

the study is significant because the Canadian government on
October 17, 1972, for the first time,

took a conglomerate

media owner to court for his monopolization of sources of in
formation.

Specifically, Mr. Justice Robichaud in the New

Brunswick Supreme Court case stated that it was
. . . the first major prosecutions under the Combines
Investigation Act to come before the New Brunswick
Supreme Court, and particularly this being the first
time in Canada, that newspapers have been prosecuted
under the Act. '
Since the case was the first of its kind,
possible to hypothesize, broadly,
ownership,

it would be

that the concentration of

as demonstrated by the K. C. Irving conglomerate,

reached a point where it violated the public interest.
In the discussion which follows in this study, par 
ticular terms are recurrent,
them at this point.

and it is appropriate to define

First, a "conglomerate" is a multi

corporate structure which includes subsidiaries with media
holdings.

Second,

used in this study,

the definition of "monopolization," as
involves "a control of the communicative

act which structures the situation so that the individual has
no opportunity to weigh alternatives."

18

Third,

"group owner

ship" here is defined as
. . . one of two or more broadcasting undertakings of
the same type (TV or radio stations or cable systems)
controlled by the same individual, firm or
institution.
Fourth,

"public interest" is defined for present purposes as

the public's need and right to know through diverse and
antagonistic sources of information so that they become fully
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informed about the events around them.

Finally,

"public issue"

is defined as the public's need and right to know about matters
in dispute which may affect them individually and/or collec
tively and the reasons upon which decisions are made to
resolve them.
In all, the study uses a historical critical method so
as to reconstruct chronologically the case of "Regina v.
K. C. Irving" from May 15, 1968,

to November 16, 1976.

In

the overall context of the concentration of ownership problem
in Canadian communications,

Irving had achieved the country's

"highest degree of regional concentration of mass media ownership."

20

The specific events and activities examined are

Irving's acquisition of the Fredericton Gleaner which initi
ated the case,

Irving's appearance in the Special Senate

Committee hearings on the Mass Media in 1970,

the activities

of the Combines Investigation Branch pertaining to Irving in
1971,

the New Brunswick Supreme Court case on January 24,

1974, and the Court of Appeal case on June 4, 1975, and,

the

final Supreme Court of Canada case on November 16, 1976.
Finally,

the conclusions and implications of the study flow

out of the examination of the reasons upon which the judges
in the New Brunswick Supreme Court and Court of Appeal and
Supreme Court of Canada made their decisions.
The starting point in the study of "Regina v.
K. C . Irving" is an examination of the specific reasons for
the concentration of ownership in Canadian media.
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Historically,

a number of Parliamentary Committees

drew to the attention of government the fact that there was a
tendency towards concentration of media ownership;
guidelines were given to the regulatory boards,

but no

nor did it

appear that the government was particularly worried.

This is

evident in the following three examples:
The 194 2 Parliamentary Committee recommended against
multiple holdings by one owner, suggesting that the
minister and CBC should have the power to secure all
the information necessary to enforce this provision.21
The 1947 Committee did not advise going so far as to
prohibit what is called multiple ownership.
It did
not think that newspapers should be treated in any
different manner than other applicants for broadcast
l i c e n s e s .22
As well,

the Report of the Royal Commission on National devel

opment in the Arts,

Letters and Sciences

tabled in Parliament on June 1, 1951,

(the Massey Report),

set down no guidelines

even though the concentration problem was gradually growing:
The commission found that 41 stations were owned in
whole or in part by newspaper interests; it had no
evidence that any abuse of power had resulted.
Therefore no recommendation was made about 'multiple
o w n e r s h i p , ' or the granting of stations licenses to
newspaper proprietors.21
These three examples illustrate the fact that the
federal government and the broadcasting regulatory agency at
the time,

the CBC, had become aware that the problem of

multiple ownership was developing.

But both entities did not

have the foresight to perceive that this problem was gradu
ally escalating to the point where,
become very difficult to solve.
or criteria

in the 1970s,

it would

The existence of guidelines

at any earlier point might have solved this
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problem before it arose.

Such a problem,

for example, might

be found in the instance of economic corporations with media
subsidiaries using their media holdings to endorse their
economic interests.
Fundamentally, though,

there are regulatory

24

and

economic reasons for the concentration of media ownership.
Before the 1968 Broadcasting Act was enacted,

foreign o wne r

ship of broadcasting in Canada was evident from the extensive
holdings of the Columbia Broadcasting System,
and Marconi.

Famous Players,

With the passage of the 1968 Broadcasting A c t ,

the Canadian Radio-Television Commission,

upon the advice of

the Governo r-i n- Cou nci l, stipulated that foreign ownership of
any one station

(radio,

more than 20 per cent.

television,

or cable)

As a result,

was to be no

a divestiture policy was

implemented by the Canadian Radio-Television Commission.

The

problem, however, with the divestiture process was that the
only people who could buy these extensive holdings of the
Columbia Broadcasting System, Famous Players and Marconi,

to

cite but three examples, were Canadian media owners who
already had substantial media assets:
The dilemma, therefore, was to reconcile the conflict
ing desires to restrict concentration of ownership on
the one hand and allow the participation of large
entities on the ot h e r . 25
The solution to this dilemma remains elusive.
Finally,

in the CRTC annual reports there is continu

ous mention of the problem of concentration of ownership:
"Concentration of ownership and control of the mass media has
been and continues to be a concern of the commission."
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Yet, in spite of the fact that there has been a persistent
concern for the problem,

there is still a concomitant

continuing inaction.
In terms of economics,

the newspaper business is a

natural monopoly industry:
Classical economics also tells us that, in naturalmonopoly industries where two or more firms are com
peting, their separate shares of the available market
are always unstable, . . . they battle for supremacy.
One firm may cut advertising rates and buy circulation,
thus boosting production and lowering its per-unit
costs— and in the process forcing the rival's firm's
per-unit cost u p w a r d . 27
If the rival paper is unable to reduce its high per-unit cost
or develop a favourable cost-per-thousand advertising rate,
it will eventually go out of business or be sold to a firm
that can afford to buy it--often,

a newspaper chain.

"If a

newspaper to be sold is a weaker participant in a competitive
situation,
survival."

chain ownership is more likely to ensure the paper's
28

Chains have the financial resources to withstand

competition and to fight back in a competitive newspaper
situation.

Therefore,

the trend has developed toward one-

newspaper communities and chain newspaper ownership in Canada.
An analysis of the Ayer Directory of Publications 1978 reveals
that of the 120 dailies in Canada,
one-newspaper communities.

74 or 61.7 per cent are in

As well,

an examination of the

Canada Year Book 1976-1977 Special Edition reveals that the
three major chains in Canada

CSoutham, Thomson and

F. P. Publications) own 57 of the 117 Canadian dailies, or
48.7 per cent.
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Once a newspaper has a monopoly situation,
consequently begins to attract more advertising.

it
Large news

papers tend to become larger still because they pass on these
"massive economies of scale to their advertisers."
more advertising they receive,

29

The

the more profitable and

larger the newspapers become.
In contrast,

the Ownership Study Group Report

concludes that no significant economies of scale arose from
group-ownership in broadcasting;

the Report does not exclude

the existence of economies of scale in broadcasting,

acknowl

edging rather that they defy measurement.
The profitable nature of media enterprises is another
reason why concentration of ownership has developed:
The daily newspapers and broadcasting industries make
profits that are on the average, very generous.
In
most cases, these large profits are made possible by
conditions of natural monopoly.30
These large profit margins,

combined with the media industry's

tendency to keep secret its own balance sheets, allow media
corporations to pay for the acquisition of other media
holdings out of retained earnings.
Retained earnings involve money collected by media
enterprises as profits but which are not passed on to their
shareholders as dividends.
1972,

Under

Canadian tax laws, up until

shareholders were taxed only on earnings they received

as dividends.

The remaining profits were kept by media

corporations as retained earnings
the day they were distributed..

and were not taxable until

The effect was that media

corporations kept earning profits,

built up larger and larger
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reserves of retained earnings:
investment,

in terms of profitable

the best place to invest has been in another

profitable newspaper or broadcasting outlet.
Presently,

the Ownership Study Group Report finds,

group owners of broadcasting undertakings
and cable)

(radio, television,

have paid out a good portion of their earnings as

dividends, with only about 25 per cent of the earnings being
retained by the group broadcasting

owners.

The reasons

given in the Report for the small proportion of retained
earnings were the level of maturity achieved by the bro ad
casting industry and the lack of growth opportunity within
the industry,

especially for group-operated stations and

cable systems.
As a footnote to this access to capital concept,
large newspaper chains,

for example,

are able to raise equity

capital by selling shares to the public.

Also,

they can

borrow more because they have far more collateral available
when a newspaper comes up for sale.

Thus,

retained earnings

have been an extremely significant source of capital and this
explains,
tion.

in part,

the tendency towards ownership concentra

The result is that communications in Canada has

become big business and highly profitable.
Furthermore,

the consequences of succession duties

and a "desire to avoid the impending capital gains taxes
feared by many media owners"

31

provide further incentives to

some media organizations to sell to media corporations which
are the only entities capable of paying the asking price of

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

14
these independent owners.

As well,

Review Board for print media,

the lack of an Ownership

as suggested by the Davey

Report, has resulted in a number of newspapers being incor
porated into newspaper chains at the time of, and following,
the Davey Commission study.
In an article entitled "Exactly What Has Emerged since
1970?

(If Anything)" in Content magazine dated December 1973,

Senator Keith Davey indicated that the absence of a Press
Ownership Review Board was one main reason for the recent
acquisition of the following papers by newspaper chains:
S t . J o h n 1s Evening Telegram by Thomson; Owen Sound Times by
Southam; Cape Breton Post by Thomson; Montreal Star by
F. P. Publications; Belleville Intelligencer by Thomson;
Brockville Recorder by Thomson;

Summerside Journal Pioneer

by Thomson; Brantford Expositor by Southam; Montreal Gazette
by Southam; Windsor Star by Southam;

and the Niagara Falls

Review by Thomson.
These acquisitions reveal the further concentration
of ownership evident in the newspaper industry.

These further

acquisitions by already large media owners lead to another
reason for the concentration of media ownership:
groups, whether public or private,

"Among the

there is a strong and

deep-seated compulsion toward constant growth and expansion."
This group compulsion toward constant growth and expansion is
substantiated by the Ownership Study Group Report.
Finally,

the ineffectiveness of the Combines

Investigation Act has been instrumental in furthering
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concentration.

Specifically, D. W. Henry notes five points

that illustrate the ineffectiveness of the Combines Act
towards the mass media.

These are:

A merger is not unlawful unless it
to the 'detriment of the p u b l i c . 1
not been defined by Parliament and
left to the courts to give it more

limits competition
This expression has
it is therefore
particular meaning.

Thus far, the courts have looked at the effect of the
merger on competition, as the statute requires, but
have held that competition must be virtually stifled
before the merger can be struck down under the law.
As the provisions create a criminal offence, the onus
is on the Crown to prove the offence beyond a
reasonable doubt.
The courts have been reluctant to enter into any
sophisticated economic analysis of the situation
resulting from the merger and have tended in lieu
thereof to find a reasonable doubt in the face of
evidence of some competition remaining.
The virtual monopoly test is open to challenge on the
basis of other judicial pronouncements, but as long as
a virtual monopoly test for mergers persists, the merger
provision as a practical measure is rendered nugatory.
There is clearly no possibility that it could be used to
arrest monopoly in its incipiency; it could be invoked
only in the final stages of monopolization when concen
tration has proceeded far beyond the degree where
competition remains an effective force.33
Therefore,
of penal sanctions,

since the Combines Act carries the force
the Crown must demonstrate beyond a

reasonable doubt that the effect of acquisition is d etri
mental to the public,
courts to define.

an.'undefined expression left to the

This onus of proof becomes an almost

impossible task to accommodate in economic situations
because the courts have been reluctant to enter into any
sophisticated analysis and judgment of mergers, as noted by
D. W. Henry.

Furthermore,

preventing the concentration of
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ownership into fewer and

fewer hands has become

more difficult because the law concerning media

that much
monopoly can

not be applied until the

final stages of monopolization when

competition is virtually

stifled.
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CHAPTER TWO
DEVELOPMENTS IN THE CASE
In the province of New Brunswick,

the channels of

communication are mainly in the hands of K. C. Irving.

In

sight into K. C. Irving the industrialist is given in the
book by Russell Hunt and Robert Campbell K. C. Irving— The
Art of the Industrialist, the first serious biographical
study of K. C. Irving.

The authors relied solely on written

public documents, notably from Irving-owned newspapers,
legislative reports,

and the Davey Report.

the fire of the Irving press,
exposure.

Furthermore,

The book drew

since Irving abhores public

any mention of Irving in a broadcast

immediately brings requests for copies of the script from
Irving lawyers in Saint John.
about K. C. Irving,

Therefore,

a few comments

the man, are in order.

Up until Irving's departure from New Brunswick to
Nassau in the Bahamas in 1972, he held 10 per cent of the
land area of New Brunswick,
New Brunswick workers,
million.

employed one in every twelve of

and was estimated to be worth $600

He is one of Canada's richest individuals,

and he

made it all at home in New Brunswick.
According to J. E. Belliveau,

a public relations

policy adviser to former Premier Robichaud of New Brunswick
19
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between 1960 and 197 0, Irving was deliberately and inherently
mysterious and possessed of a twentieth century computer-like
business mind and the determination to pursue a course of
action made evident in his attitude that when he owned some
thing, he owned it outright.

Irving was a one-dimensional

man who had only his work, and he worked constantly.

He was

a man who kept to himself, who did things in person, privately,
and felt no obligation to explain himself to anyone.
knew the inner force that drove K. C. Irving.

Nobody

Richard

Wilbur, a freelance writer and a former professor of history
at the University of New Brunswick,

suggests that the reasons

for Irving's phenomenal success were "his combativeness,
tenacity, his

his

'tendency toward the concrete and the physical

rather than the abstract'."^

Yet Irving remained,

as J. E.

Belliveau suggests,

"impenetrable and inexplicable like a
2
primary force in nature."
Furthermore,

Irving was dedicated to the task of

developing the resources of New Brunswick and improving the
well-being of New Brunsw ick ers .
and did what he felt was,

Irving believed he knew,

the best for New Brunswick.

He

built up great industries because he had the creative genius
and the practical experience.

J. E. Belliveau states:

I am certain that Irving identifies his own interests
with the public interest, that in fact he considers
them identical.
Everything he had done in his opinion,
has been done for the good of New B r u n s w i c k . 3
For Irving to do the best for New Brunswick meant doing it
only his way.

Therefore, Belliveau goes on to state,
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real story of K. C. Irving was the "saga of a well meaning
man

[growing]

so powerful that he could not distinguish

between the public interest and his own."
In the political realm,
the mind of any government.

4

Irving figured prominently in

Belliveau notes that New

Brunswick governments were always uncomfortably aware of,
and sensitive to, Irving's money,
example,

in the 1960 election,

influence and power.

For

Irving was a financial and

moral supporter of the Liberal party with a $35,000 contri
bution.

However,

in the 1967 election,

speculation was that

Charlie Van Horne, an ex-legal trouble shooter of Irving's,
had returned to New Brunswick to run for the Conserative
party against Premier Louis Robichaud,
But this could not be proven.

financed by Irving.

Thus, as Belliveau declares,

Irving was "always a political force simply because he was
Irving."5

Furthermore, Richard Wilbur notes:

Since 1965 the Liberal administration . . . staggered
from one financial crisis to another suggesting a
principle peculiar to present day New Brunswick: no
government can survive for long if it ignores or
bucks K. C. Irving. 6
Therefore,

Irving wielded a tremendous amount of political

and economic power in the province of New Brunswick.
On January 18, 1972, an Irving statement from Nassau
said that he was no longer a resident of New Brunswick and
that his enterprises would be directed by three sons—
John K. Irving, Arthur L. Irving and James E. Irving.

With

respect to the Irving media, Arthur and James Irving were to
control the Saint John Telegraph-Journal and Times-Globe,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

22
while the Moncton Times and Transcript and Fredericton
Gleaner were put in the hands of John Irving.
Although nobody knows for sure why Irving left Canada,
speculation is that one reason for his departure was New
Brunswick's proposed new death tax, repealed December 31,
1971.

This new law would tax the beneficiary no matter where

the deceased lived nor where the property was situated.
Another possible reason was the new capital gains tax intro
duced in 1972.

Under the new income tax laws,

vidual left Canada,

if an indi

he had to pay tax on accrued capital

gains before he departed.

If Irving had stayed after Janu

ary 1, 1972, he would have had to determine the value of his
assets which would have been a major task.

Besides the tax

bite and the opportunities of a tax haven in the Bahamas,
Belliveau intimates that another reason for Irving's depar
ture was that he could "no longer feel entirely comfortable
7
m his native province."
Finally,

Belliveau considers K. C. Irving's most

important and significant aspect to be not "his money but
what he represents:

K. C. Irving is the last of the great

feudal barons of Canada."

8

At the time of his departure, K. C. Irving owned
five of the six dailies in New Brunswick,

the sixth being

the French-language L 'Evangeline of Moncton.

He also owned

radio station CHSJ and CHSJ-TV in Saint John, CHSJ-TV
satellite in Bon Accord, and CHMT-TV the satellite in
Moncton.

Furthermore, CKCW Moncton is owned by an estate on
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which Irving has claim as a creditor.

In effect,

Irving held

the greatest regional concentration of mass media in Canada,
and as Beland Honderich, publisher of The Toronto Star, notes:
"Mr. Irving has in effect created a private empire of New
Brunswick, complete with its official press— print and
9
electronic."
The beginning of the Irving press empire began in
1944 when K. C. Irving Limited acquired complete control of
New Brunswick Publishing Company Limited,

the publisher of

the Telegraph-Journal and the Times- Glo be, the only two
English-language daily newspapers in Saint John.

In 1948,

Irving's New Brunswick Publishing Company acquired the
Moncton Publishing Company Limited,

the publisher of the

Moncton Times and T ran scr ipt , the only two English-language
daily newspapers in Moncton.

Finally,

in 1968, K. C. Irving

Limited secretly acquired control of the Fredericton G l e a n e r ,
the remaining English-language newspaper in New Brunswick.
Thus, by 1968, Irving owned and controlled all five Englishlanguage daily newspapers in the province of New Brunswick.
However,

it was his secret acquisition of control of the

Gleaner that became the starting point in the actual case of
"Regina v. K. C. Irving."
K. C. Irving's secret acquisition of the Fredericton
Gleaner was done in three stages.

First,

in 1958 Irving

purchased 25 per cent of the voting shares of University
Press of New Brunswick Limited which published the Gleaner.
Then in May of 1968,

Irving acquired the majority of the
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voting shares of University Press.

Finally,

he purchased

the balance of the voting shares of University Press in
July 1971.
In his 197 0 appearance at the Special Senate Committee
hearings on the mass media,

Irving spoke of his acquisition

of the Fredericton Gleaner from Brigadier Michael Wardell,
the former publisher of the paper.

No announcement was made

by anyone as to when these arrangements had taken place with
Wardell because the transaction was not fully completed.
Certain details had still to be worked out, and Irving indi
cated that the information about the transaction should not
be divulged until all the details had been worked out.

This

exemplifies the private nature of Irving's business dealings.
Brigadier Wardell reaffirmed the incompleteness of his
arrangement with Irving in his statement:
There are many angles.
It is complicated, a compli
cated thing that we did and we have not concluded by
any means at all. . . . It has not been entirely
consummated and at the present moment, he has not any
representation on the board at all.^-0
Besides his transaction with Brigadier Wardell,
Irving discussed building up the resources of New Brunswick
and his preference for local ownership of industry in New
Brunswick.
Committee,

In Article 14 of his Brief to the Senate
Irving stated that he had

. . . no objection to the investment of outside capital
in any enterprise located in New Brunswick.
Such
investment is necessary and welcome but I favor local
ow ner s h i p .H

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

25
Irving bought commodities that came up for sale,
providing he had the money and that they were reasonably
priced,

instead of letting them fall into the hands of

companies controlled by people in Toronto and Montreal.
T h u s , Irving would buy a commodity rather than have it go
out of New Brunswick.

In Irving's eyes,

fewer people would

leave New Brunswick each year if the province had more
local companies.
With respect to his acquisition of newspapers,

Irving

did not treat these transactions any differently than his
procurement of other commodities.

For Irving,

You have to select your commodities. . . . So far as a
good commodity itself, I deal with all good commodities
and I put the newspaper business in the same category.12
Irving saw newspapers as a good business if run well and if
good people were in charge.

He believed in, and had confi

dence in, the people running his newspapers and radio and
television outlets because he felt they were doing a good
job.

However, he stated:
I do not participate in the operation of the newspapers
or the radio and television stations.
I am not consulted
and at no time have interfered or attempted to inter
fere with news or editorial policies.12

Furthermore,

Irving disclosed that media profits were all

invested in New Brunswick endeavors and that neither he nor
any member of his family ever received any financial advantage
from the ownership of his media holdings.
With respect to concentration of ownership,

Irving

indicated that he would be concerned if one person or com
pany in Toronto owned all of the newspapers in Canada.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

26
Irving felt that a point could be reached where concentration
of ownership collided with the public interest.

Yet Irving

felt that community participation in ownership up to 4 9 per
cent would not solve the problem of concentration of owner
ship in New Brunswick because New Brunswick had more problems
than other provinces.

Also,

Irving did not object to

issuing the financial statements of his media properties but
felt that there would need to be a valid reason for so doing.
Finally, based on Irving's initial remarks at the
Special Senate Committee hearings,

there was evident a strong

conflict between Senator McElman and Irving pertaining to the
integrity of the press in New Brunswick.

Irving indicated

that McElman had made various statements about the quality
of the press in New Brunswick and was the prime mover in
calling for an investigation of the press in New Brunswick
under the Combines Investigation A c t .

Also,

Irving mentioned

that Senator McElman had made statements outside the Senate
to the people of New Brunswick that CHSJ-TV would lose its
license.

McElman categorically denied that he had made such

a statement,

in spite of the fact that Irving stated that he

had a witness to prove his allegations.

Furthermore,

Irving

noted that political pressure was exerted by Premier
Robichaud upon Brigadier Wardell because he had earlier
supported former Progressive Conservative Premier Hugh John
Flemming and former Progressive Conservative Prime Minister
Diefenbaker.

According to Irving, Robichaud tried everything

he could to destroy Brigadier Wardell financially,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

evidenced

27
by the fact that government printing and advertising contracts
were taken away from W a r d e n ' s plant in Fredericton.

Irving

remarked that Premier Robichaud was unsuccessful in ruining
Wardell financially.

Irving also indicated that Senator

McElman could substantiate these claims,

since he had been

the Executive Assistant to Premier Robichaud at that time.
Brigadier Wardell, at the Special Senate Committee
hearings,

reaffirmed Irving's statements of the political

pressure exerted by Premier Robichaud to ruin him financially.
About Irving, Wardell stated:
I have said— and I said it long before I was any part
of his group— that he did more for New Brunswick than
all the levels of government put together . . . and I
have known some of the very great and active men in
this world but I have never known any of them who
could have done what Mr. Irving did in that province
of New Brunswick.-*-^
About his transaction with Irving, Wardell indicated that an
agreement about an exchange of shares of 55 per cent dated
the previous year,

1968, had taken place but that it was

still incomplete.
Finally, Wardell regarded the establishment of the
Senate Committee on the Mass Media as an attack on the free
dom of the press.

His rationale was that the combination of

events— McElman supporting and using the establishment of
the Senate Committee; McElman's threat to ask for a special
investigation of the Irving monopoly by the Consumer Affairs
Department which had already been implemented as evident in
the October 20, 1969, raid of the office of the Gleaner by
the Department of Consumer and Corporate Affairs;
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and McElman's challenging and threatening letters— were
indicative of M c E l m a n 's direct attempt at attacking, harassing
and intimidating the Irving press in New Brunswick.

Wardell

viewed the press in New Brunswick as good, honest and not
suffering from distortion and suppression, as had been
suggested by McElman.
In his 1970 appearance at the Special Senate Committee
hearing on the mass media, Ralph Costello, President of New
Brunswick Publishing Company Limited, indicated that news
papers were responsible to the people in the province.

For

him, newspapers had a special responsibility over and beyond
that of business enterprises.

In New Brunswick it was hard

for a newspaperman to do a good job because of the extensive
Irving interests.

However, Costello stated,

"the development

of the newspaper is taking place under the present owner but
not under his direction.

That happens to be my job."

15

If

i

the papers did not stand up under public scrutiny,

then these

failures were not the result of K. C. Irving as owner but
were Costello's problem and his responsibility to solve.

He

also went on to say that an independent newspaper with no
attachments was no guarantee that its publishing principles
would be higher or more professional than newspapers owned
by groups or conglomerates.

Costello asserted that many news

papers in Canada had achieved financial stability and a high
degree of integrity and professionalism under group ownership,
but he could not cite specific examples or pinpoint areas
where these benefits had accrued.
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Pertaining to the New Brunswick press, Costello was
very proud of the fact that his Saint John paper had achieved
7 0 per cent news content and 30 per cent advertising content.
His number one priority at that time was the expansion of
newspaper coverage in New Brunswick.
With respect to freedom of the press, Costello
16

defined it as "an extension of the right of free speech."
If freedom of the press was defined in law, Costello felt
that the chances were it would be restrictive,
saw as dangerous.

In his eyes,

if legislation to protect

sources of information were passed,
that right.

and this he

individuals would abuse

Costello objected to Press Councils because he

did not think they would work in New Brunswick.

Finally,

editorial opposition was found between Moncton and Saint
John newspapers owned by K. C. Irving on matters such as
Maritime union, a medical school, and a regional airport for
New Brunswick.

Therefore, Costello disclosed that New

Brunswick newspapers were still "fighting individual platoons
of individual fighters."

17

Finally, Costello accused Senator McElman of attacking
the New Brunswick press by calling on the Senate to inves
tigate the press of New Brunswick as well as calling for an
investigation under the Combines Act.

In Costello's view,

it.was mostly questioning and criticism by people such as
Senator McElman,

and not of any interference or direction

from Irving, which made it difficult to publish newspapers
and hold the public's confidence in the province of New
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Brunswick.

Costello asked that McElman withdraw from the

Senate Committee because McElman had already made up his
mind about the press in New Brunswick and would continue in
that frame of mind as a member of the Senate Committee.

For,

Costello stated,
I believe this committee is handicapped by his presence.
I look on him as an accuser and a prosecutor, and I do
not suggest that he should be anything else, or any
thing less.
But the validity of these hearings surely
is open to question if our accuser and prosecutor is
also to sit in judgement.18
In responding to the accusations of Irving, Wardell,
and Costello,

Senator McElman made four remarks.

First, he

indicated that his request for an investigation by the Com
bines people took place prior to the formation of the Senate
Committee.

Second, he was asked to join the Committee some

time after that.

Third, he knew nothing further about the

raid on the offices of the Gleaner by the Combines Branch
until it was published by Brigadier Wardell.

Finally

McElman said:
It has been suggested that I have been attacking
Mr. Irving.
That is not the case.
I have not raised
questions about Mr. Irving's many numerous and— for
New Brunswick— wonderful enterprises.
I have raised
questions about the involvement of his monopoly owner
ship of the media in New Brunswick.18
It is clear from the remarks of Irving, Costello and
Wardell at the Special Senate Committee's hearings that there
was considerable enmity between Irving's empire and the
government of New Brunswick.
The final event in the developmental stage of the
case "Regina v. K. C. Irving" is the action of the Combines
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Investigation Branch personnel who were called on, at the
request of Senator McElman,

to investigate the Irving press.

Based on an informant's belief,

that of Lloyd H. Armstrong,

that evidence was likely to be concealed and would not be
available in the prosecution of the four charges against
K. C. Irving Limited, Provincial Court Justice Tweedale
issued seven warrants to search the premises of K. C. Irving
Limited, New Brunswick Publishing Company Limited, Moncton
Publishing Company Limited and University Press of New
Brunswick Limited, as well as the residences of Kenneth C.
Irving, Michael Wardell and Ralph Costello.

The four charges,

stemming from offences contrary to the provisions of the
Combines Investigation A c t , R. S. C. 1952, c. C-23 will be
dealt with more specifically in Chapter Three.
1971,

On March 26,

the search warrants were issued in accordance with

Form 5 of s. 429 of the Criminal Code,

1953-54

(Can.), c. 51,

now s. 443, R. S. C. 1970, c. C - 3 4 .
On Wednesday, March 31, 1971, the seven search
warrants were executed simultaneously by RCMP and Combines
personnel.

On April 1, 1971, a subsequent search was carried

out at the premises of K. C. Irving Limited in which a number
of papers and documents were taken and a receipt was given
to Miss Winnifred J. Johnston, Mr.

Irving's private secretary.

On April 8, 1971, defence counsel Gillis, on behalf
of K. C. Irving Limited, made an application to quash the
seven warrants to search issued by Mr. Justice Tweedale on
March 26, 1971.
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On July 12, 1971, Mr. Justice Robichaud made his
decision on defence counsel's application to quash the search
warrants:

He ruled that the four search warrants issued on

March 26, 1971, by Mr. Justice Tweedale authorizing the
entry and search of Irving's four premises would remain.
However,

the three warrants to search the private residences

of K. C. Irving, Ralph Costello, and Michael Wardell were
quashed.

The basis for the latter was that the issuance and

execution of the warrants constituted an invasion of privacy.
Following the activities of the Combines investiga
tion team and defence counsel's application, on behalf of
K. C. Irving Limited,
issued

to quash the seven search warrants

Cthat action being partially successful), four

charges under federal combines law,
against daily newspapers in Canada,"

"the first of their kind
20

were laid m

December

1971 against K. C. Irving Limited and his subsidiaries—
New Brunswick Publishing Company, Moncton Publishing Company
Limited and University Press of New Brunswick.

Two charges

cited offences between 1948 and 1960, the other two listed
offences between 1960 and 1971.

Specifically,

. . . the charges against the four Irving companies
were laid after K. C. Irving, New Brunswick indus
trialist, bought the Fredericton G le a n e r , the
province's fifth English-language daily.21
Late in 1971, after reviewing evidence at the preliminary
hearing, Provincial Court Justice Tweedale ruled,
. . . that there was sufficient, evidence against
K. C. Irving Ltd., and its newspaper subsidiaries
to send them to trial before the New Brunswick
Supreme Court in October.22

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

33
After monopoly charges had been laid in December 1971,
a change of ownership of the Irving papers was announced in
June 1972.

John Irving became sole owner of the Moncton

Times and Transcript and Fredericton G lea ner , while James
and Arthur Irving controlled the Saint John Telegraph-Journal
and Times-Globe.

This rearrangement of ownership involving

K. C. Irving's three sons took place prior to the October
trial.

However, on Tuesday, October 17, 1972,

the New

Brunswick Supreme Court case of "Regina v. K. C. Irving
Ltd. et al" began.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

34
Footnotes
Chapter Two
^"Richard Wilbur, "K. C. Irving: The Man Who Built an
Empire— But Why?"
The Financial P o s t , 17 November 1973,
p. C - 4 .
2

.

'J. E. Belliveau, "Good-Bye, K. C,
(Part One) M a c l e a n s , May 1972, p. 85.

Ir vin g, Good-Bye!"

3I bid . , p . 82.
4
I b i d ., p . 27.
3J. E. Belliveau, "Good-Bye, K. C.
(Part Two) Ma cl e a n s , June 1972, p. 50.

Irving, Good-ByeJ

Richard Wilbur, "New Brunswick Power Struggle:
K. C. Irving vs Louis Robichaud," Canadian Dimension 6
(August-September 1969):11.
7
J. E. Belliveau, "Good-Bye, K. C. Irving, Good-Bye!"
(Part Two) Ma cle a n s , June 1972, p. 57.
o
J. E. Belliveau, "Good-Bye, K. C. Irving, Good-Bye!"
(Part One) Ma cle a n s , May 1972, p. 27.
9
Canada, Senate of Canada, Report of the Special
Senate Committee on Mass M e d i a , vol. 1: The Uncertain
Mirror (Ottawa: Information Canada, 1970), p. 70.
"^Canada, Senate of Canada, The Senate of Canada
Proceedings of the Special Senate Committee on Mass M e d i a ,
Ca n a d a , 196 9) / P11I b i d . r P- 5:40.
12I b i d . / P- 5:41.
13I b i d . > P- 5:33.
14,..
I b i d . / P* 5:68.
•15t U .^
Ibid. / P. 5:49.
16Ibid. / P. 5:62.
17
.
I b i d . ^ P- 5:52.
18,..
Ibid. / P. 5:50.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

35
19Ibid., p. 5:77.
20

Editor

"Monopoly Case Cost $500,000; Called
Publisher 105 (.30 December 1972) :28 .

'grudge',"

21

"Southam Press Policies Told In Monopoly Trial,"
Editor £ Publisher 105 (11 November 197 2 ) :82.
22

"Journalism— A Legal First," Time Canada,
1972, p. 10.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

7 August

CHAPTER THREE
THE NEW BRUNSWICK SUPREME COURT CASE
In the New Brunswick Supreme Court case, two indict
ments were brought against K. C. Irving Limited and his three
other corporations.

In the first indictment charged were the

New Brunswick Publishing Company, Moncton Publishing Company,
and University Press of New Brunswick.

The second indictment

pertained solely to K. C. Irving Limited.

Both cases pertain

ing to the two offences between 194 8 and 196 0 were under the
Combines Investigation Act R. S. C. 1952, c. 314, and amend
ments as that Act stood prior to August 10, 1960; the other
two offences were under the Combines Investigation Act
R. S. C. 1970, c. C-23, under s. 2 and s. 33.

Specifically,

the four charges were:
Cl)

That K. C. Irving, Limited, New Brunswick Publish
ing Company Limited, Moncton Publishing Company
Limited and University Press of New Brunswick
Limited, . . . between the 10th day of August,
1960, and the 3 0th day of November, 1971, . . .
were parties or privies to or knowingly assisted
in, or in the formation of, a monopoly, . . .
substantially or completely controlling throughout
an area of Canada, namely, the Province of New
Brunswick, a class or species of business of
producing, supplying, selling or dealing in English
language daily newspapers . . . , articles which
may be the subject of trade or commerce, and have
operated such business or are likely to operate it
to the detriment or against the interest of the
public, whether consumers, producers or others, . .
36
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(2)

That K. C. Irving, Limited, New Brunswick Publishing
Company Limited and University Press of New Brunswick
Limited . . . between the 8th day of September, 1948,
and the 9th day of August, 1960, . , . were parties
or privies to or knowingly assisted in the formation
or operation of a combine within the meaning of the
Combines Investigation Act, to wit:
a merger,
trust or monopoly in that they, during the said
period, purchased or otherwise acquired control
over or interest in the whole or part of the business
of other persons, . . . which merger, trust or
monopoly has operated or was likely to operate during
the said period to the detriment or against the
interest of the public, whether consumers, producers
or others, . . .

(3)

That K. C. Irving Limited, New Brunswick Publishing
Company Limited and University Press of New Bruns
wick Limited, . . . between the 8th day of September,
1948, and the 9th day of August, 1960, . . . were
parties or privies to or knowingly assisted in the
formation or operation of a combine within the
meaning of the Combines Investigation Act, to wit:
a merger, trust or monopoly, which, during the said
period, substantially or completely controlled
throughout the Province of New Brunswick the class
or species of business in which they were engaged,
to wit:
the business of producing, supplying or
dealing in English language daily newspapers, . . .
which merger, trust or monopoly has operated or was
likely to operate during the said period to the
detriment or against the interest of the public,
whether producers, consumers or others, . . .

(.4)

That K. C. Irving, Limited, . . . between the 10th
day of August, 1960, and the 30th day of November,
1971, . . . was a party or privy to or knowingly
assisted in, or in the formation of, a merger,
which merger consisted of K. C. Irving, Limited,
during the said period purchasing or otherwise
acquiring control over or interest in the business
of another person to wit:
University Press of
New Brunswick Limited, whereby competition in a
trade or industry, to wit:
the producing,
supplying, selling or dealing in English language
daily newspapers, articles that may be the subject
of trade or commerce, was or is likely to be
lessened to the detriment or against the interest
of the public, whether consumers, producers or
others . . .1
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In essence, K. C. Irving Limited and his three
subsidiary companies were to be prosecuted on four charges
under the merger and monopoly provisions of the Combines
Investigation A c t .
The case of "Regina v. K. C. Irving Ltd. and three
other corporations" was a landmark case in two respects:
It is the first time that Canadian newspapers have been
prosecuted under the monopoly law and the first time
the definition of acts against the public interest have
been extended to include such questions as the p u b l i c 's
right to know.2
This landmark case actually went to trial on Tuesday,
October 17, 1972, with the accused entering a plea of "Not
Guilty"^ through his counsel Mr. D. M. Gillis.
At the hearing the

preliminary matters saw both the

prosecution and defence counsel agreeing that the evidence
in the first case of K. C. Irving Ltd. and his three other
companies being applicable to the second case.

The whole

evidence of Mr. K. C. Irving taken on commission in Bermuda
on June 7, 1972, was ordered read into the record.

Mr.

Justice Robichaud,

also

after careful personal analysis,

ruled irrelevant a considerable number of the seized docu
ments obtained by the searching officials of the Combines
staff in 1969 and 1971,

totalling about 3,885 pages.

Conse

quently, he prepared a list of documents he considered
relevant to the cases.

In

occupied seventeen days of

the end the hearing of evidence
Court time,hearing thirty

witnesses— twenty-five prosecution witnesses and five for
the defence— from October 17 to November 17, 1972, inclusively,
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plus one night session.

Finally,

consisted of 1,673 pages:
rulings or motions,

the official transcript

1,567 pages covered the evidence,

and arguments,

and the like, and the

remaining 105 pages covered the oral arguments of both the
prosecution and the defence.
The hearing itself saw a number of expert witnesses
called by the Crown.

One of the first witnesses was Claude

Ryan, publisher of Le D e v o i r , Montreal, who spoke of the
group ownership of newspapers in both Quebec, by the Desmarais
group, and in New Brunswick by the Irving group, as dangerous
to the public.

He stated that the Desmarais group in Quebec

represented "'a dangerous concentration of political power'
if the owner ever decides to swing support to one or another
4
of the political parties."
He remarked that the current
idea of newspaper ownership was that owners concern them
selves only with the business affairs of newspapers while
editorial policy remained with the individual the owner had
appointed as publisher.

He went on to say:

But the owner will inevitably appoint a publisher
who shares his opinions . . . and the publisher will
surround himself with senior colleagues of similar
v i e w s .5
Essentially,

for Ryan,

the publisher remained an employee of

the owner, and the owner's interest prevailed if the owner's
interests conflicted with the public's interests because
ownership implied control:
If an owner has interest in different fields, such
interests are going to be reflected in his papers. . . .
The possibility exists that he may intervene in their
operation.
Nobody can prevent him from doing that.6
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In spite of the fact that he had not made a professional
study of New Brunswick's six dailies owned by Irving interests,
Ryan spoke of the danger— "group ownership in an entire
7

province is hazardous, extremely dangerous" — in the degree
of Irving ownership of New Brunswick newspapers and,

that,

from the moment Irving had acquired "'all the newspapers
in New Brunsw ick ,' his ownership became a detriment to the
Q

public interest."
Next, political columnist Douglas Fisher of Ottawa
told the court that "cursory reading of the Thomson and
Irving papers would indicate they are very much alike."

9

He

viewed Thomson papers as mediocre and only in recent years
had become willing to spend more money on their news opera
tions.

Fisher preferred to see the Thomson group take over

a newspaper in a monopoly situation in order to break up a
monopoly situation; he stated,
off the

"monopoly ownership blocks

'other voices, other opportunities, other means of

communication' which the public forum r e q u i r e s . F i n a l l y ,
he saw newspaper chains having the potential to produce a
good newspaper, but he felt "New Brunswick deserved better
newspap ers ..,11
Another expert witness called by the Crown was Eric
Wells of Winnipeg,

a free lance writer and former editor of

the Winnipeg Tri b u n e .

Wells saw one individual owning all

the English daily newspapers in a province as socially
undesirable.

He stated:

Monopoly does not produce the best possible in journalism.
Competition improves the quality of newspapers.
Without
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it the public will be deficient of information on its
own affairs.
Furthermore,

Wells went on to say,

the interests and p r e j u 

dices of owners are reflected in the decision of editors
working for them and resulted in discarded stories,
because of any order by the publisher,

not

but because some

editors try to protect the publisher's interests.
Earle Beattie,
York University,

a professor of mass communication at

testified that the one-man ownership of

English-language dailies in New Brunswick was a very bad
situation:
It put control of information in the hands of a small
group.
Whether used or not, there was always the
chance for one man to put pressure on all papers to
follow a certain line, especially in a time of
c r i s i s .13
Furthermore,

Beattie indicated that Irving newspapers con 

trolled the image of New Brunswick outside the province
because the basis of Canadian press reports to other Canadian
newspapers about New Brunswick news came from Irving-owned
papers.
Another expert witness for the Crown was St. Clair
Balfour,

President of Southam Press Limited, who was on the

stand for five days.

He indicated in his testimony that no

single group or individual should control all the newspapers
in an area because he thought it "'more socially desirable'
if there were two newspaper ownerships in an area.
not a good idea for one group to own all."

14

It was

For Balfour,

owners of newspapers and broadcasting outlets should not be
involved in other kinds of business because,

in his terms,
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"I don't think a critic can be an actor in his own play."

15

He spoke of Southam's policy of getting out of fields other
than the newspaper business,
publishing and printing.

confining its operations to

He indicated that there was no

"Southara" editorial policy but that diversity and innovation
were encouraged in Southam-owned newspapers.

Balfour also

told the Court of Southam's attempt to buy the Fredericton
Gleaner in 1965 to 1968, but it was rejected by the then
publisher Michael Wardell.

He saw the trend toward greater

group ownership of newspapers as not necessarily a bad
thing,

in that group ownership provided a newspaper with

greater resources.
Like Claude Ryan, Mark. F a r r e l l , a publisher in the
Southam chain,

saw a danger in a concentration of newspaper

ownership because "there is a tendency in concentration of
ownership to speak with only one voice, and it needs
different voices."

16

He testified:

I'm not saying it does not happen, but the danger
is that it might. . . . I think the more voices the
better.
The trouble is it's expensive to publish a
newspaper.
In Windsor it's economically viable to
publish one.17
On the other hand, Farrell cited the British press as an
example of the danger of too much competition and how this
leads papers to concentrate on crime and sex stories.

He

also remarked that the independent operation of each Southam
newspaper is a practiced company policy.

He told the Court

that conflict of interest is bound to increase when a news
paper is part of an industrial or business conglomerate.
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i

He cited the following as an example:
If a newspaper owner owns the transit system in
t o w n r it's unlikely to get a go osing— I mean,
sufficiently harsh treatment from the newspaper.
The final expert witness for the prosecution was
Ralph Costello,

the President of the New Brunswick Publishing

Company Limited,

and the only newspaper executive directly

appointed by K. C.' Irving.

At the request of prosecutor

Hoyt, Costello read a copy of a personal note seized in his
house in raids by combines investigators that indicated he
had advised Irving to
it had come under

sell the Fredericton Gleaner soon after

his control.

Costello wrote that

. . . selling the paper would be publicly beneficial to
Irving and to the whole Irving organization . . . ;
however, the Gleaner purchase has been in the public
in t e r e s t .
Earlier testimony indicated that Irving bought the Gleaner
to head off attempts by Liberal politicians and newspaper
groups outside the Maritime provinces to buy the G l e a n e r .
Also,

Costello identified two further memoranda from

himself to Irving whi ch stated:
The ownership of all English-language daily newspapers
cannot be defended, especially if you also have radio
and television i nterests.20
Dedicated and respected newspaper editors and publishers
will not agree that it is in the best interest of the
province or pe op l e . 2!
According to Costello,

these memoranda were written after

the acquisition of the Gleaner and prior to his and Irving's
appearance in front of the Senate Committee hearing in
December 1969.
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Costello was also questioned about alleged attempts
by Irving newspapers to get the French-language daily
L 1Evangeline out of the daily field.

The prosecutor Hoyt

repeatedly attempted to show that the Irving newspaper chain
"had tried to drive the French daily out of business."

22

The L 1Evangeline controversy involved the French
daily's attempt to obtain "Perspectives," a French translation
of "Weekend Magazine," a transaction which was opposed by
the Irving papers since they held a franchise for the Montreal
printed magazine.

B. W. Isner,

Transcript general manager,

former Moncton Times and

saw "Perspectives" threatening

the financial health of the two Irving papers.

The Irving

newspapers dropped their opposition to "Perspectives" for the
French daily in the interests of racial harmony because of
the bitterness developing between French-speaking and Englishspeaking people in Moncton.

Costello remarked that even

though L'Evangeline was still not carrying "Perspectives,"
it was not due to any opposition from Irving newspapers.
In other testimony Costello told the Court that he
could not recall
. . . 'any editorial directly critical of Mr. Irving or
which pulled out any Irving company for c r i t i c i s m . '
On the other hand, no story had ever been played down
or 'killed' in the Saint John papers to protect Irving
in ter est s.23
With respect to competition between Irving newspapers,
he noted the aggressive policy of Moncton papers since their
acquisition in 1948 which had resulted in the Moncton Times
doubling its circulation at the expense of the Saint John
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Te leg rap h-J our nal .

Costello also commented about the recently

announced division of the Irving newspapers among Irving's
three sons.

He indicated that the division had nothing to do

with the combines prosecution launched in December of 1971,
but had become necessary to comply with "federal laws requirxng 7 5 per cent of Canadian ownership of newspapers."

24

He

testified that family or individual ownership of newspapers
was declining due to the inability of individuals to maintain
financially stable operations and due to Canadian taxation
policies,

especially in the estate tax field.

With the testimony of expert Crown witnesses
prosecution had called to the stand,

the

the onus on the Crown

was to prove the formation of the alleged "combines, m e r g e r ,
trust or monopoly" and, once this was established, whether
such "combines, merger, trust or monopoly" operated or were
likely to operate,
indictments,

during the periods set out in the two

to the detriment of the public.

In the Crown's case the only specific allegation of
actual public detriment was the issue of "Perspectives,"
w h i c h took up a great deal of the Court's time.

Mr.

Hoyt

made the following statement in his opening remarks:
By way of evidence, m y lord, we will show how in fact
the monopoly we are charging in this case has used
that detriment in an attempt to put its only daily
competitor— L 'Evangeline— out of business, and, my
lord, I suggest that is the type of detriment which
can occur in a monopoly situation and, indeed, has
occurred in this particular situation.
However,

in analyzing the L 'Evangeline issue, Mr. Justice

Robichaud found that even though its circulation was far from
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being what it should have been,

this was not due to the

absence of "Perspectives" in its week-end edition,
attributable to the defendants.

Based on the evidence,

concluded that "the Crown has failed to prove
reasonable doubt"

26

nor
he

. . . beyond a

that the Irving conglomerate was trying

to drive L 1Evangeline out of business.
K. C. Irving shed light on the L 1Evangeline issue in
his statement which was read into record.

Irving claimed

that he had tried to help L 1Evangeline obtain the rights to
"Perspectives" but had been overruled by the managers of his
own newspapers who felt the circulation of the Moncton Times
and Transcript would be hurt.

Furthermore,

Irving indicated

that he exercised little control over his newspapers;

the

only exception he could think of occurred before he acquired
the Gleaner when he promised Michael Wardell cooperation in
publicizing a new theatre.

Irving stated:

[I] never took any responsibility of committing the
papers to anything.
Questions of policy were handed
over to [my] newspaper executives.27
In any event, any criticisms pertaining to his newspapers
were passed on to Ralph Costello.
In Irving's defence, Dalton Camp,

a Toronto political

columnist and public relations consultant, was called as a
witness.

Camp noted that the principle of free ownership

must not be violated if there was to be a free press.
Camp,

"Newspapers must be freely acquired,

For

freely held and

freely sold, despite whatever risks are involved."

28

He

felt that no government should dictate who should own or
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operate a newspaper.
broadcasting,

Camp saw the idea of newspapers,

like

regulated by government as preposterous because

the press had its critics,

including politicians.

He added,

"'the constant war between government and the m e d i a 1 neces
sary to democracy would only work when the press was free and
known to be f r e e ."

29

Another defence witness,

Candian Press general manager

John Dauphinee indicated that a concentration of newspaper
ownership was "potentially undesirable" but depended entirely
30
"on the direction of the newspapers involved."

Further

more, Dauphinee noted that newspapers could not monopolize
the news because of the competition from radio and television.
Defence lawyer Donald Gillis called as his expert
witness Jesse W. Markham,

an economics professor at Harvard

who had made an economic study of daily newspapers and com
peting media in New Brunswick entitled "Economic Analysis
Pertaining to the Case of Her Majesty the Queen Against
K. C. Irving Limited et al."

31

Markham's economic study is

significant because Robichaud, J. agreed with defence counsel
Gillis when he stated:
It is very significant to note that of all the expert
witnesses called by the Crown, none made any study of
any kind wi th respect to the actual newspaper opera
tion as it exists in the Province of New Brunswick.3 2
In his testimony, Markham revealed the findings of
his study:
'However, the New Brunswick media profile clearly
supports the conclusion that no single newspaper,
or newspaper ownership group, monopolize national,
international or Provincial news in the Province
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of New Brunswick. . . . The conclusion also follows
from this analysis that the Province of New Brunswick
is not the relevant market for purposes of determining
the presence or absence of monopoly in local news and
local advertising.
'The circulation figures for the Saint John TelegraphJournal and the Fredericton Gleaner by K. C. Irving
strongly suggest that the two papers are complementary
rather than competing newspapers.
Markham noted that New Brunswick had too many other sources
of news and information for daily newspapers to have a
monopoly.

He saw the situation in New Brunswick similar to

other parts of North America in which daily newspapers were
not competing with each other in their own markets but faced
competion from other media sources such as television.
Markham found no evidence of the Saint John Telegraph-Journal
or Fredericton Gleaner being operated as a single entity or
that changes in the circulation growth pattern of the Gleaner
had resulted since it had come under Irving control in 1968.
In response to Markham's study and finding, Crown
counsel Hoyt submitted his own Brief entitled "Relevant
Market and Undueness,"

34

by Mr. Justice Robichaud.

the contents of which were accepted
The Brief stated:

The crux of any anti-combines case is the effect on
free competion of the arrangement or situation, . . .
In assessing this effect, both the nature of the
arrangement in relation to the particular product and
the effect of such an arrangement on competition
generally must be considered. . . . In Canadian
jurisprudence the restriction is frequently discussed in
terms of undueness, . . . One measure for testing the
effect, or undueness, is to look at the field in which
the limitation on competition operates.
This concept
may be expressed by saying that the relevant market is
a determining factor in deciding if the restriction on
competition is undue.
Thus whether a situation is
discussed in terms of undueness or of the relevant
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market, the underlying concept is the same.
An
arrangement or situation that affects competition
in a relevant market is u n d u e . ^5
In addition, Crown counsel Hoyt submitted that United States
jurisprudence had held that the sale of newspapers was a
distinct relevant market

and that Markham's views had been

repeatedly rejected by the United States courts where the
issue was exactly the same.

Robichaud, J. disagreed with

Markham's conclusion that the Saint John Telegraph-Journal
and the Fredericton Gleaner were complementary rather than
competing newspapers because the evidence as a whole proved
otherwise.

Specifically, Mr. Justice Robichaud made his

decision based on the statement made by an expert journalist
Ralph Costello who stated in a letter dated December 7, 1962,
addressed to Brigadier Michael Wardell who was then publisher
of the Gleaner:
think of you

"The fact is, in Saint John and Moncton we

(with your Gleaner and Advocate) as a pretty

tough competitor,

..."

Nevertheless,

37

in his Brief defence counsel Gillis

submitted that "the provisions of the Combines Investigation
Act are inapplicable to daily newspapers in New Brunswick"

38

based on the major ground "that the province of New Brunswick
is not a relevant market place."

39

The grounds on which

defence counsel Gillis based his submission were that the
province was not a relevant market place,

that competition

existed between daily newspapers and radio and television,
that a monopoly was impossible as to

(a) news and

(b) adver

tising, Professor Markham's economic analysis, and the advantages
or benefits of chain ownership.
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The defence in its Brief suggested that acquisition,
rather than being detrimental to the public, had actuallyresulted in public benefit in four ways.
The Saint John and Moncton newspaper companies were
installed in new premises and with the most modern
eq uip m e n t .
The acquisition of the Fredericton Daily Gleaner
resulted in the continued operation of the Atlantic
Advocate and the printing plant with the result of
continuing employment of 50 employees and a plant
improvement costing one quarter of a million dollars.
Any earnings or profits in the newspaper companies
were not drained out of the province by way of
dividends but were reinvested in the Province of New
Brunswick enterprises for the purpose of stimulating
the economy of the residents.
The residents of New Brunswick and the North Shore
area in particular are served by not one but two
morning newspapers, both of which sustain financial
loss in their continued publication. ^
Based on the evidence,

the defence submitted that the Court

should find that the Crown had not established beyond a
reasonable doubt that if there was a monopoly or merger,
had in fact operated, or was likely to operate,

it

to the

detriment of the public.
In looking at the defence's Brief, Mr. Justice
Robichaud looked at the crucial question of the applicability
of the Combines Act to daily newspapers in New Brunswick from
two perspectives,

Cl) the market structure,

behaviour or conduct of the participants.
the market structure,

and

C2) the

With respect to

Robichaud, J. noted that Canadian

decisions as to the existence of a market were a matter of
judgment based upon the particular facts of a case.
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Robichaud, J. found as a fact that geographically the
province of New Brunswick was the relevant market place for
its five English-language daily newspapers based on the
factual evidence in the case of his acceptance of the
reasoning in Crown counsel Hoyt's Brief, which stated:
The Province of New Brunswick is a separate political
entity.
As such, it necessarily generates news of
particular interest to its inhabitants and of less
direct interest to others.
Many, perhaps most, of the
laws that affect the citizen in his daily life are
provincial laws administered by provincial officials. . . .
In short the news about most of the matters of direct
and immediate concern relates to provincial activities. 1
In regard to the second viewpoint— the conduct of the
participants— Mr. Justice Robichaud also analyzed it from
two perspectives:

the formation of the alleged combines,

merger,trust or monopoly;

and with its establishment, whether

such combines, merger, trust or monopoly operated or were
likely to operate to the detriment of the public.
With respect to the first question,

Robichaud,

found beyond a reasonable doubt, based on the
the

J.

evidence, that

acquisition and ownership of the five New Brunswick

English-language daily newspapers had been accomplished.

The

trial judge also looked at the important question of control
of the five English-language dailies in New Brunswick.

He

found the evidence overwhelming that the owner K. C. Irving
never did influence or attempt to influence the publishers
and editors of his five English dailies:
The . . . evidence indicates that Mr. K. C. Irving and
his family who. are,
after all, the owners of the
acquiring company, K. C. Irving Limited, have never
exercised any control of direction in the
gathering and
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publication of news and have always left total editorial
independence to the publishers and editors of the five
English-language daily newspapers in New Brunswick.
. . . I find, as a fact, that these newspapers have
complete editorial autonomy and the owners have never
cast over their columns any editorial shadow whatsoever.
Robichaud, J. declared that Irving's three editing publishers,
Ralph Costello, Desmond Sparling,

and Jack Grainger, had

complete editorial autonomy over their respective dailies.
However, Mr. Justice Robichaud went on to comment on
the right to control by K. C. Irving Limited after it had
complete and total ownership of the five English-language
dailies.

He said:

So, even if, as it appears, the direction of the
acquiring company saw fit not to exercise this right,
this prerogative of control, yet the potential was
always there to be exercised at any time, and the like
lihood that such control could be exercised was always
present.
It was never extinguished.
Robichaud, J..concluded that actual control in the acquired
operations of Moncton Publishing Limited, publisher of the
Moncton Times and Transcr ipt , and University Press of New
Brunswick, publisher of the Fredericton G lea n e r , was exercised
by Ralph Costello,

Irving's right-hand man.

Furthermore, he

found that the formation of the alleged combines, merger,
trust or monopoly had been established beyond all reasonable
doubt and that they,

in fact, operated in New Brunswick, which

he found to be the relevant market based on evidence,
point of fact as well as in point of law."

44

"in

Therefore, he

concluded that the provisions of the Combines Act were appli
cable to the newspaper business in Canada,

and in particular,

in the province of New Brunswick— a geographical area of Canada.
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To the most vital question of whether such combines,
merger,trust or monopoly operated or were likely to operate
during the periods set out in the indictments,

to the detri

ment of the public, Mr. Justice Robichaud considered it from
the factual and legal standpoint.

From the factual stand

point, the evidence seemed to confirm that with the acquisi
tion of the Gleaner,

"the door became completely closed to

any competition in the field of English-language daily newspapers m

New Brunswick."

absolutely stifled.

45

Therefore,

free competition was

The evidence clearly established that

K. C. Irving personally arranged and finalized the acquisition
of the Fredericton Gleaner in the name of his company K. C.
Irving Limited between 1957 and 1958 to November 30, 1971.
As well,

the factual evidence by Ralph Costello and

Mr. Grainger corroborated Irving's efforts to permit
L'Evangeline to obtain "Perspectives."

The refusal to allow

L 'Evangeline access to "Perspectives" originally was purely
a business decision based on the economics of the Moncton
Times and Transcript.

Robichaud, J. concluded, as mentioned

previously, that the Irving monopoly had not attempted to
drive its competitor L 'Evangeline out of business.
In analyzing both the prosecution and defence sub
missions on the issue of detriment, Mr. Justice Robichaud
indicated that it was the responsibility of the court,
this case his responsibility,

in

to make sure that the line of

undue prevention or lessening of competition was not crossed.
In the trial judge's view,
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. . . once a complete monopoly has been established,
such as the evidence clearly discloses, inasmuch as
the post-1960 charges are concerned, detriment, in
law, resulted.
The ownership and control by K. C.
Irving Limited of 10 0 per cent of the English-language
daily newspapers published in New Brunswick, during
that period, unquestionably amounted to a complete
crossing of 'the l i n e . ' 46
As for the pre-1960 charges, Robichaud, J. indicated
that K. C. Irving Limited's ownership and control of 8 0 per
cent of the English-language dailies in New Brunswick and
25 per cent ownership in University Press of New Brunswick,
the publisher of the Gleaner, constituted a virtual monopoly
of the English-language newspapers of New Brunswick.

Thus,

Mr. Justice Robichaud ruled that K. C. Irving Limited from
1948 to August 9, 1960, had seriously breached the boundary
of undue lessening of competition ultimately leading to the
47
"final crossing."
As to the defence's submission that acquisition
resulted in public benefit,

the trial judge stated:

Because of a constant trend of judicial decisions in
anti-combines cases, it has been established that in
instances of complete, or almost complete, virtual
ownership, it is not necessary to consider economic
advantages.4 8
Thus, Mr. Justice Robichaud agreed with the Crown's submission
on the interpretation of detriment— the restriction of com
petition including other factors which may be affected by
restraints on competition— over that of the defence.
concluded that the "combines,

He

trust, merger or monopoly"

operated, or were likely to operate, during the periods set
out in the two indictments to the detriment of, or against,
the interest of the public.
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From a legal standpoint, Robichaud, J. noted that the
governing considerations in Canadian jurisprudence appear to
be "the public interest" and "the possible detriment"

49

to

any person or, the general public through the formation of
the prohibited combine, merger,
more,

trust or monopoly.

Further

the cornerstone of Canadian jurisprudence on the

combines branch of the law was the public's basic right to the
benefit of free competition and that agreements or arrange
ments designed to prevent or lessen competition,

to restrain

trade or result in no competition at all were considered
illegal "even though it may not appear to have actually p ro
duced any result detrimental to public interest.
Thus,

the prime question of fact Mr. Justice Robichaud

had to decide was whether or not the result of the alleged
monopoly and combine— counts one to three of the first indict
ment, and of the alleged merger in the second indictment—
amounted to "undue prevention or lessening of competition in
violation of the statute."

51

In his decision Robichaud, J. made six conclusions.
First,

the provisions of the Combines Act were applicable to

the newspaper industry in Canada including the province of
New Brunswick,

a geographical area of Canada.

Second,

the

products referred to in the indictment, English-language
daily newspapers, were articles of trade as statutorily
defined in the Combines Act.

Third,

the relevant market for

the five English-language newspapers was the province of New
Brunswick.

Fourth,

the acquiring company, K. C. Irving Limited,
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from September 8, 1948,

to August 9, 196 0, gained ownership

and control of

8 0 per cent of the newspapers inNew Brunswick

and ultimately

controlled

100 per cent with its acquisition

of the Gleaner by November 30, 1971.

Fifth,

The Crown has established, beyond a reasonable doubt
that a 'monopoly,' 'combine' and 'merger' were set
up by the accused corporation (excepting, however,
University Press of New Brunswick Limited, in so far
as counts 2 and 3 of the first indictment are con
cerned) , . . . whose object was . . . 'the prevention
or lessening of free competition unduly' within the
meaning of the Act, . . .that such interference with
'free competition' in the said products and market, .
was against 'the public interest' . . .52

..

Consequently, Mr. Justice Robichaud found K. C.
Irving Limited, New Brunswick Publishing Company Limited,
Moncton Publishing Company Limited and University Press of
New Brunswick Limited guilty of the offence charged in
count one of the first indictment.

Also, K. C. Irving

Limited and New Brunswick Publishing Company Limited were
found guilty of the offences charged in counts two and three
of the first indictment.

However,

the University Press of

New Brunswick was found not guilty of the offences charged
in counts two and three of the first indictment because there
was reasonable doubt as to the guilt of the accused corporation
since it had retained ownership and control of its publishing
until May 15, 1968, almost eight years after the last date
of the period covered by counts two and three of the first
indictment.

Finally,

K. C. Irving Limited was found guilty

as charged in the second indictment.
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Comments about the trial itself came from the defence
and Crown counsels as well as from Mr. Justice Robichaud
himself.

Defence lawyer Gillis contended during the long

trial that the charges were part of a "vicious vendetta"

53

engineered by New Brunswick Liberal Senator Charles McElman
against K. C. Irving.

In response to this accusation of a

vendetta or political grudge on the part of the defence,
Crown counsel Hoyt accused Gillis of trying "to drag red
herrings across the path of Justice."

54

Robichaud,

J.

indicated that political pressure and interference were to
be found in the trial, evident in his statement:
I was convinced that some political undertones would
be aired during the trial.
This made my position,
as presiding judge, difficult.
My apprehension proved
to be right.
The evidence and material before me did
reveal that political pressure and interference lay
behind the facade of these proceedings.
It is a fact
that political undertones, as well as overtones, were
noticeable at the hea ring .^5
In spite of the political pressures, Mr. Justice Robichaud
preferred to ignore this side issue and indicated that it
would not influence his decision in the trial.
Sentencing was deferred from May 12, 1974, until
Tuesday, April 2, 1974.

At that time, K. C. Irving \ Limited

was fined $20,000 on each of the three counts of the first
indictment on w h i c h it was found guilty,
$60,000.

for a total of

New Brunswick Publishing Company Limited was fined

$10,000 on each of the three counts in wh ich it was found
guilty,

for a total of $30,000.

Moncton Publishing Company

Limited and University Press of New Brunswick Limited were
each fined $10,000 in the first indictment.

The total amount
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of the fines under the first indictment was $110,000.
second indictment,
$40,000.

In the

the accused K. C. Irving Limited was fined

The total of the fines imposed amounted to $150,000.

The fines levied were all to be paid to the Receiver General
of Canada within thirty days after the cases were finally
determined under a p p e a l .
In addition to the fines imposed on June 13, 1974,
Robichaud,

J. examined a formal application to the court by

the prosecution for a detailed order of prohibition— a court
order to break up the monopoly.

Robichaud, J. stated:

The trend of Canadian decisions seems to be favourable
to the issuing of such orders following a guilty
finding in cases of merger, combines or m o n o p o l y . ^6
In the Crown submission,

two reasons were given for favouring

the issuance of the prohibitory order.

First,

there was no

specific evidence that a dissolution had been implemented
and,

second,

the alleged transfer to Irving's sons did not

amount to dissolution.

The transfer of the ownership of

Irving companies over to his sons resulted in John Irving
acquiring the Moncton Times and Transcript as well as the
Fredericton Gleaner wi th James and Arthur Irving each con 
trolling 4 0 per cent ownership of New Brunswick Publishing
Company Limited w ith the remaining 2 0 per cent retained by
K. C.

Irving Limited.

Based on Costello's evidence,

R. Irving turned "the direction of his office,
of his companies,

over to his sons"

57

the ownership

in April 1972.

Defence

counsel Gillis opposed the granting of the prohibitory order
because the charges of "combines, merger or monopoly" were
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confined to the period September 8, 1948,
and that, with the dissolution of K. C.
amongst the sons,
anymore.

to November 30, 1971,

Irving Limited

the illegal monopoly or merger did not exist

The Crown responded by noting that even by accepting

Costello's evidence that the alleged dissolution had taken
place in April 1972,

the fact remained that "Court proceedings

had been formally initiated against the accused companies
several months before the alleged dissolution."

58

In analyzing both sides of the order, Mr. Justice
Robichaud did not comply with the Crown's submission to order
the sale of the two Saint John newspapers.

Robichaud,

J.

responded:
The public good of the New Brunswick people would be
jeopardized were I to order the sale of such widely
read, good newspapers to some yet unknown interested
purchaser.
In my view, the public good of our people
must come before'everything in our small Province. ^
Reaction to the Crown's proposal to order the sale of the
two Saint John newspapers is also evident in the following
remark by Mr. Robinette,

counsel for the defence, who d e 

scribed the proposal as "a most oppressive,
ment,

vindictive d o c u 

possibly dictated by political or other e x p e d i e n c y .
However,

Robichaud,

J. agreed wit h Crown counsel

Hoyt that any alleged transfers to Irving's sons in 1972
did not meet the norms envisaged by Canadian Court decisions
in the interpretation and application of the provisions of
the Combines A c t .

Therefore,

he ordered the Moncton Times

and Transcript sold and disposed of according to the terms
of his prohibition order.
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The order stipulated that John E.

Irving,

the alleged

owner of Moncton Publishing Company Limited and publisher of
the Moncton Times and T r a n s c r i p t , transfer all of his personal
and real business assets within twelve months from the final
decision of the appeal court pertaining to the two Irving
indictments.
any person,

However,

this transfer could not be made to

organization,

or subsidiary affiliated or associ

ated with the Irving organization.

Also,

the Attorney General

of Canada was to be notified in writing within sixty days by
John E. Irving of the name and address of the buyer together
with the terms,

conditions,

pertaining to the sale.

and other pertinent information

Finally,

if New Brunswick Publishing

Company Limited, Moncton Publishing Company Limited,

and its

alleged present owner John E. Irving, did not comply with the
terms of the prohibitory order,

the Attorney General of

Canada would order the sale or disposal of the Moncton Times
and Transcript as the court saw fit.
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CHAPTER FOUR
THE NEW BRUNSWICK COURT OF APPEAL AND THE
SUPREME COURT OF CANADA CASES
In the New Brunswick Court of Appeal case,

the

defendants K. C. Irving Limited, New Brunswick Publishing
Company Limited, Moncton Publishing Company Limited,

and

University Press of Ne w Brunswick Limited appealed their
convictions on the following two main grounds.

The first

was that the trial judge had erred in four ways:
. . . misdirecting himself in the interpretation and
application of the provisions of the Combines
Investigation Act;
holding detriment in law results once a complete
monopoly has been established;
convicting the appellants on finding the alleged
monopoly, combine or merger amounted to undue p r e 
vention or lessening of competition in violation
of the statute; and
convicting the appellants on finding the acquisition
of the Moncton Publishing Company Limited constituted
the formation of a combine or merger, trust or
monopoly.^
The second ground for appeal was that the verdict was against
the weight of the e v i d e n c e :
The evidence failed to establish detriment to the
public.
The Crown failed to establish or adduce
evidence of any lessenging of c ompetition.2

64
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Mr. Justice Limerick of the New Brunswick Court of Appeal
delivered the decision of the Court of Appeal on June 4, 1975.
Mr. Justice Limerick's statement focussed on five
subject areas:

the definition of monopoly;

the concept of

competition and the relationship of a lessening of competi
tion and the public detriment; Mr. Costello's memorandum to
K. C. Irving;

the roles of the New Brunswick Publishing

Company and Moncton Publishing Company in the formation of
the monopoly;

and the matter of the acquisition of the

Fredericton G l e a n e r .
With respect to the definition of monopoly, Limerick,
J. A. ruled that the trial judge employed the dictionary
meaning of the word monopoly and not the restricted connota
tion of the word as defined in the Combines A c t .

He indicated

that the trial judge had failed to give sufficient attention
to the restrictive application of the word monopoly to those
situations "where control or substantial control of a busi
ness is exercised or likely to be exercised to the detriment
or against the interest of the public."

3

Limerick, J. A.

concurred that K. C. Irving Limited created a complete monopoly
according to the dictionary meaning of the word with his
final controlling interest in the Fredericton G l e a n e r .

Ho w

ever, he differed from Mr. Justice Robichaud's statement that
when a monopoly occurred, detriment in law resulted.

For

Limerick, J. A. and the New Brunswick Court of Appeal,
Whether the one ownership businesses have operated
or are likely to operate to the detriment of or
against the interest of the public is a question of
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fact not of law and a question which must be decided
against the appellants in this case before they can
be found guilty; further it must be found against
them beyond any reasonable doubt.
Furthermore, Mr. Justice Limerick noted that no presumption
was created by the Combines Act that the acquisition and
control of the five English-language dailies by Irving
resulted in competition being lessened which would be detri
mental to the public.
such a presumption.

There was nothing in the Act to create
Even if such an inference arose,

Limerick, J. A. indicated that it was rebuttable.
With respect to the concept of competition, Mr.
Justice Limerick found the C r o w n 's statement that there was
a lessening of competition— the element operating to the
detriment of or against the interest of the public by reason
of the acquisition of all five English dailies by K. C.
Irving— as not supported by the evidence.

Limerick, J. A.

indicated that never before, nor now, was there any competi
tion for markets between the three afternoon newspapers—
the Gle ane r, Transcript, and Times-Globe.

He said that each

paper had its own captive market, as it did prior to common
ownership with each newspaper serving "its own limited area
of distribution without any material overlap."*’

As well,

Mr. Justice Limerick noted that the acquisition of Moncton
Publishing by New Brunswick Publishing,

instead of lessening

competition, allowed Moncton Publishing to become more
competitive, resulting in an increase in its sales in the
only competitive area— the North Shore market— between the
Saint John Telegraph-Journal and the Moncton Times.
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Furthermore, based on the evidence of Crown witnesses,

all

of the newspapers operated independently with no interference
in editorial policy, distribution,

and management from the

owners, holding company or parent company.

In

the end,

Limerick., J. A. ruled:
No lessening of competition has been established, nor
any evidence pointed out to this Court or the trial
judge to indicate any such lessening of competition.^
Mr. Justice Limerick also remarked that the evidence
disclosed no public detriment relating to newspapers as
articles of trade or commerce or in editorial policy.
more,

in his view, editorial opposition

(for example,

creation of a television station in Moncton,

Further
the

supported by

the Moncton papers, but opposed by the Saint John newspapers),
as well as articles critical of Irving enterprises, were
carried by the newspapers in New Brunswick.

For example,

articles and editorials criticizing the pollution of the
Saint John River by the Irving Pulp & Paper Mill in Saint
John were carried by the various papers.
Pertaining to the Costello memorandum,

Limerick, J. A.

noted that the Crown had placed too much emphasis on the
memorandum written by Costello to Irving discussing the rea
sons why he should dispose of his control of the Gle ane r.
In Mr. Justice Limerick's opinion, Costello's views were that
of a layman, not qualified as an expert in the field of law,
and his objective had been to raise all possible arguments
for discussion so that Irving would be fully aware of all
possible ramifications which might result if he retained
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control of the Fredericton G l e a n e r .

Limerick, J. A.

said:

The opinions expressed in this memorandum have no
bearing on the guilt or innocence of the defendant
companies for the offences charged under the Combines
Investigation Act.
They are written by a layman
without specific reference to the charges before
this Court.^
The next subject to which Limerick, J. A. referred
was the roles of the New Brunswick and Moncton Publishing
Companies in the formation of a monopoly between 1960 and
1971.

He viewed the selling of shares by Michael Wardell to

K. C. Irving Limited,

in that time period, as the only act

directed to the formation of a monopoly.

He found no evi

dence that Moncton Publishing and University Press of New
Brunswick,

as individual companies, had assisted in the

operation of a monopoly as defined in the Combines Investiga
tion A c t .

Mr. Justice Limerick noted that each company had

its own independent board of directors who assumed responsi
bility to finance, plan and supply new plant and equipment
for their respective companies, but left the management and
editorial policy of the various newspapers in the hands of
the publisher and editors.

He found no evidence that Univer

sity Press or Moncton Publishing received or sought direction
from either K. C. Irving Limited or New Brunswick Publishing,
except on one occasion when a Moncton paper published an
editorial based on wrong facts.

The publishers of these two

companies denied any outside influence, and no evidence was
found to prove o t h e r w i s e .
As well, Limerick, J. A. indicated that Robichaud, J.
had relied on many cases cited by the Crown and was very much
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influenced by the wording of the charge

"have operated

. . .

or are likely to operate to the detriment of the public."
In Mr. Justice Limerick's view:
The likelihood of a singly-owned group of companies to
operate to the detriment of the public is a question
of fact and must be supported by evidence of facts or
by inferences to be drawn from f a c t s .®
From the time of the acquisition of Moncton Publishing by
New Brunswick Publishing in 1948, no evidence could be found
that over the past twenty-five years a change in policy or
combined action to the detriment of the public on the part
of these two companies had resulted.

Limerick,

J. A.

remarked:
In the absence of evidence of a change in policy or
specific evidence of combined action to the detriment
of the public in recent time, we can only judge the
likelihood of future conduct on the basis of past
p e r f o r m a n c e .^
Therefore, Mr. Justice Limerick concluded:
The legal right of control of all five newspapers is
unquestionably vested in K. C. Irving, Limited and
through it, in Mr. K. C. Irving.
But the fact remains,
neither he nor that company has exercised the right of
control and actual control is vested in the publishers
and editors of the individual publishing companies,
which are, in fact, as independent in regard to selling
price of newspapers, advertising rates, editorial
policy, news editing and management as they were prior
to their legal takeover by N. B. Publishing and
K. C. Irving, Li mi t e d . 10
Furthermore,

Limerick,

J. A. noted that the evidence

disclosed that the publishing companies had never declared
any dividends since being acquired by Irving,

nor had any

member of the Irving family received financial compensation
in any form from any of the companies.

Based on the facts,

Mr. Justice Limerick indicated that the trial judge had erred
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in disregarding the facts and instead involved himself in the
realm of theory in holding that the likelihood of K. C. Irving
exercising his legal right of control was always present and
could be exercised.

In Mr. Justice Limerick's view,

Robichaud, J. erred in his interpretation of likelihood:
The difference is co-extensive with the words 'probability'
and 'possibility.'
The trial judge according to his
finding of facts interpreted 'likelihood' as the possi
bility. ' The evidence does not justify a finding of
'probability' of control being assumed by the parent
company or by Mr. Irving.
The word 'likely' as used in
s. 2 of the Combines Investigation Act means 'will
probably' not 'may p o s s i b l y . 1^
The final subject area Limerick, J. A. spoke of was
the acquisition of the Fredericton G l e a n e r .

He saw no differ

ence in the G l e a n e r 's situation after its acquisition than
prior to it.

The Crown's contention,

based on the evidence

of expert witnesses, was that it would be difficult,
impossible,

if not

for a newspaper to begin a successful operation

in New Brunswick with one owner owning all the newspapers.
In Mr. Justice Limerick's view,

this situation was not

changed by the purchase of University Press--publisher of
the Gleaner— by K. C. Irving Limited.

For Limerick, J. A.

the only significance was that a completely independent paper
no longer existed in New Brunswick.

Mr. Justice Limerick

noted that Mr. Justice R o b i c h a u d 's primary concern should
not have been whether the acquisition of the Gleaner pre 
vented another newspaper from commencing operation but
whether its purchase resulted in an operation detrimental to
the public interest.

Thus, Limerick, J. A. stated:
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As long as the Daily Gleaner operated independently
without influence from the parent company and no
evidence of detriment was disclosed by the evidence,
the purchase of the Gleaner did not give rise to any
cause of action under the Combines Investigation A c t . 12
In making his final 'analysis of the New Brunswick
Supreme Court case, Limerick, J. A. made a number of findings.
First,

the Crown's sole and specific ground that there was a

lessening of competition by reason of consolidation of o wne r
ship was not supported by evidence of any actual lessening of
competition.

Instead,

the evidence established the contrary

to be the case evident in the North Shore area.

The three

afternoon newspapers— G l e a n e r , Times-Globe and Transcript—
were never competitive either before or after the Irving
takeover.

Also the three publishers had complete independ

ence, and competition remained in the North Shore area where
the Moncton Times greatly increased its curculation due
partly to the infusion of new capital.
J. A.

Second,

Limerick,

indicated that charges of acquiring substantial control

or complete control were alternative charges.

The defendants

could not be convicted of both in relation to the same acts.
He noted that the intention of the Combines Act was not to
create two distinct and separate offences,
and one of operating a monopoly,

one of forming

and imposing double punish

ment on the individual who formed as well as operated a
monopoly.

Limerick,

J. A.

stated:

The charge of forming a monopoly w hic h is likely
to operate to the detriment of the public and the
charge of operating a monopoly w hic h is operated to
the detriment of the public are alternative offences
not two separate and distinct offences for which,
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on the same evidence and fact, the defendants can be
twice convicted and twice punished.
The defence of
res judicata applies and was raised by the general
plea of 'not g u i l t y . '1
Therefore,

with respect to the above, Mr. Justice Limerick

indicated that Mr. Justice Robichaud should have acquitted
all four defendants on counts two and three of the first
indictment since the counts and charges were based on the
identical facts, circumstances and law as count one.

In

Mr. Justice Limerick's view, once the defendants were con 
victed on count one, counts two and three became "res
ju dic a t a , a defence raised by the general plea of not
guilty.
Mr. Justice Limerick also noted that the same r eason
ing applied to the second indictment which charged K. C.
Irving Limited of assisting in the formation of a merger.
In this regard Limerick,

J. A. said:

There is no evidence of detriment or likelihood of
detriment to the public relating to this indictment,
let alone a reasonable doubt thereof, nor any
evidence of any lessening of competition or likelihood
t h e r e o f .15
Finally, Limerick,

J. A. ruled that Robichaud,

J.

had erred in finding that a presumption of detriment to the
pu blic— a lessening of competition— arose out of the c ons oli 
dated ownership of the five English-language dailies by one
owner,

K. C. Irving Limited.

Limerick,

decision on the following points.

J. A. based his

First,

"No such pre s u m p 

tion is created by the Act or if such presumption is created
it is rebuttable."

16

Second,

the Crown must prove that the
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complete control of the five newspapers in New Brunswick
operated or was likely to operate to the detriment of the
public.

But,

No evidence was adduced that any detriment to the public
resulted.
The Crown failed to establish or adduce
evidence of any lessening of competition, the only
allegation of detriment made by the Crown. '
Instead,

the evidence disclosed more competition in the

competitive North Shore area.

Finally,

the trial judge found

that the publisher and editor of each newspaper had complete
autonomy uninfluenced by the owner or parent company.
Therefore, Mr. Justice Limerick allowed the appeals and set
aside the

convictions and sentences.

Following Mr.

Justice Limerick's

aside the

convictions and sentences,

the

to appeal

on a number of questions of law.

decision toset
Crown sought leave
However, the

Crown's application for leave was not presented within the
twenty-one days specified in s. 621

Cl)(b)

of the Criminal

Code, nor had Crown applied for an extension of time from a
Judge in Chambers.

In spite of that,

the Supreme Court of

Canada did grant leave to extend the time for bringing the
application for leave to appeal.
However,

the Supreme Court noted that an applicant

who applied concurrently for an extension of time and for
leave, before the Court,
from a Judge in Chambers,

instead of first seeking an extension
ran the risk of refusal of an

extension if there had been "unreasonable delay or inter
vening factors of prejudice to the r e s p o n d e n t s . " ^
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Supreme Court held that there was no unreasonable delay in
the Crown's appeal in the Irving case, nor was there any
indication of prejudice to the defendants.
Therefore,

the Supreme Court of Canada granted the

Crown leave to extend the time for bringing an application
for leave to appeal as well as leave to appeal on the follow
ing three questions of law:
Cl)

Did the Court of Appeal of Ne w Brunswick, err in
its interpretation of the words 'to the det ri
ment or against the interest of the public whether
consumers, producers or others . . . ' a s those
words are used in the definition of 'merger' and
monopoly' in the Combines Investigation Act,
R. S. C. 1970, c. C-23 and in the definition of
'combine' in predecessor Acts?

C2)

Did
the Court of Appeal of New Brunswick err in
holding that (a) no presumption arose of detri
ment or likely detriment to the public when
competition has been prevented or lessened unduly
and (b) even if there was such a presumption
there was evidence to rebut it?

(3)

Did
the Court of Appeal of New Brunswick err in
its appreciation of the meaning of 'competition'
as it related to the facts of the present c a s e ? 19
The case of "R. v. K. C. Irving Limited" ultimately

reached the Supreme Court of Canada with the Honourable Bora
Laskin,

Chief Justice of the Supreme Court, making the final

decision in the case on November 16, 1976.

Leave to appeal

to the Supreme Court of Canada was given on the three que s
tions of law mentioned previously.

Before his examination

of the three questions of law, Chief Justice Laskin made
three preliminary but significant remarks.
there was no appeal

"on questions of fact"

First,
20

he indicated

and that the

findings of fact of the New Brunswick Court of Appeal,
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they differed from those of the trial judge, were accepted.
Second,

in his view,

the consolidation ownership by K. C.

Irving Limited of all five English-language daily newspapers
did not,

"on the evidence, result in any change in the market
.

.

areas served by the newspapers before therr acquisition,"

21

nor was any attempt made to eliminate competition for circu
lation so as to limit the p u b l i c 1s access to any of the news
papers.

Instead,

there was a substantial improvement for

each of the newspapers over the 1948 to 1971 period, and no
action was taken by the parent company or any subsidiary in
order to give one newspaper an advantage over another.

Third,

Laskin, C. J. C. noted that the trial judge found, as a fact,
complete editorial autonomy by the respective publishers and
editors, with the owners retaining and in some instances in
creasing the staff of each of the newspapers.

Furthermore,

the trial judge found no actual detriment to the public as a
result of the Irving acquisitions with respect to circulation
rates, advertising content and rates, and instead found an
improvement in the quality and quantity of news.
The Chief Justice also noted that in relation to the
three questions of law on which leave to appeal was granted,
the Crown counsel also submitted that the New Brunswick Court
of Appeal had erred in three ways.

First,

the Court of

Appeal had erred in holding that subsidiaries of a parent
corporation could compete wi th each other and that p re
existing competition between previously competing and inde
pendently owned newspapers had not been lessened by Irving's
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acquisition.

Second,

the Crown had also submitted that

public detriment resulted from the prevention or lessening
of competition.

Finally,

the Crown had submitted that the

presumption of detriment was "not only not rebuttable but
that detriment had in fact been proved."

22

In his analysis of the Crown's submission on the
three questions of law, Chief Justice Laskin stated that in
his view it was impossible "to contend in the face of reasons
for judgment at trial and on appeal that there was any proof
of detrxment xn fact."

23

Laskin, C. J. C. reiterated the

finding of the trial judge that the only allegation of actual
detriment concerned the issue of "Perspectives" and the
French-language daily L 'E v a n g e l i n e , which was not
substantiated.
In looking at the first question of law on which
leave to appeal was granted, Laskin, C. J. C. found the
Irving i nte r e s t s 1 control of the five English-language daily
newspapers in New Brunswick to satisfy the opening parts of
the definition of "merger" and "monopoly," Combines Investi
gation Act R.. S. C. 1970 , and the definition of "merger,
trust or monopoly," R. S. C. 1952.

The question Chief

Justice Laskin was presented w i t h was whether competition
was, or was likely to be,
against the interest,

lessened to the detriment,

or

of the public in relation to the

meaning of "merger" and, in relation to the meaning of
"monopoly" and of "merger,

trust or monopoly";

whether the

person or persons having such control had operated, or were
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likely to operate,

the controlled business of newspapers to

the detriment of the public.

Laskin, C. J. C. ruled that

since there was no proof of detriment in fact,
submission,

the Crown's

in his view, was based on

. . . a mistaken application to the present case of the
law governing unlawful conspiracies or agreements
unduly to prevent or lessen competition.
There is no
charge against the respondents or any one of them of
being parties or a party to an unlawful conspiracy
under the Combines Investigation Act. 4
Chief Justice Laskin indicated that the Crown relied
on the conspiracy cases based on its submission that sub
sidiaries in the same business cannot compete with each
other.

Laskin, C. J. C. went on to say that the Crown

appeared to put subsidiaries in the position of parties to an
agreement to lessen competition evident by the interwoven
corporate structure of wh ich they are a part, with the
parent company K. C. Irving Limited,

the ultimate beneficiary

of the profits flowing from the business.

25

I n .examining the second question of law on which
leave to appeal was granted— presumption and public detriment—
Chief Justice Laskin found the Crown's submission as pointing
to an inference of public detriment that had to be drawn from
one basic fact— Irving's complete control of newspapers in
New Brunswick.

He said:

In using the term 'presumption,' the Crown did not use
it as connoting an inference that may but need not be
drawn from the evidence, but rather as pointing to an
inference that must be drawn as to the presumed fact—
here the required detriment— on proof of a basic fact—
here the acquisition of a complete control of a
business in a market area.28
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Laskin, C. J. C. did not think it was open to a court in a
criminal case to raise such a presumption as the Crown had
done in the Irving case because of the absence of legisla
tive direction.

Chief Justice Laskin stated:

Inference as part of the logical process of deduction
from proved facts is one thing; a rebuttable presump
tion of law has the effect of altering the burden of
proof which, if there is no legislative prescription
to the contrary, rests on the Crown with respect to
every el^ ment of an offence charged against an
m

^

* « r-* a

a u V-* li & c

J

•

t

With respect to the third and final question of law
on which leave to appeal was granted— the concept of compe
tition— Laskin, C. J. C. noted that total control over a
business did not mean that competition was, or was likely to
be, lessened or that the lessening, or likely lessening,

of

competition was to the detriment or against the public
interest.

In Chief Justice Laskin's view, even if total

control would be enough to support an inference of lessening,
or likely lessening, of competition,

that inference could not

be drawn in the Irving case because the evidence and findings
by the trial judge and by the New Brunswick Court of Appeal
were "that the pre-existing competition where it existed,
remained and was to some degree intensified by the take-over
of the newspapers."

28

Therefore, based on his analysis of the three questions
of law, Laskin, C. J. C. made four conclusions.

First, he

disposed of the charges alleging an illegal merger under the
Combines Investigation Act R. S. C. 197 0.
involving "merger,

Second,

charges

trust or monopoly" under the present Act
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pertaining to the operation, or likely operation, of a co m
pletely controlled class of business in a market area to the
detriment of the public,

in this case newspapers in the

province of New Brunswick, was also disposed of.

In Chief

Justice Laskin's view,
. . . proof must be adduced of this element and it cannot
be presumed, as the Crown would have it, merely by show
ing complete control of a business, let alone substan
tial control only.
The evidence must go beyond that and
it was not adduced in the present c a s e . 29
Third, Laskin, C. J. C. remarked that the testimony of expert
witnesses, who spoke of the potential danger of centralized
ownership likely resulting in public detriment, were speaking
theoretically,
. . . without having made any study of the situation in
New Brunswick, nor did they address themselves to the
facts relating to the operation of newspapers involved
in the present case.^O
Laskin, C. J. C. acquitted K. C. Irving Limited of the
charge in the second indictment because of the unfounded
factual basis underlying all the charges.
Therefore, Chief Justice Laskin dismissed the Crown's
appeal and reaffirmed the decision of the New Brunswick
Court of Appeal.
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CHAPTER FIVE
SUMMARY AND CONCLUSIONS
In the analysis of the case "Regina v. K. C. Irving"
from its initial stages through to the final Supreme Court of
Canada decision delivered by Chief Justice Bora Laskin, a
number of significant points can be summarized.
First,

since this was the first time daily newspapers

had been charged and prosecuted under the Combines Investi
gation Act, the uniqueness of the case must be underlined.
Second,

it is clear from Irving's determination that

New Brunswick's enterprises be locally owned that Belliveau
is on firm ground in asserting that Irving identified the
public interest with his own interests and responsibilities.
The surreptitious manner in which he acquired the Fredericton
Gleaner,

after the attempts of Southam and others had failed,

indicates that he felt the transaction was entirely private
and that public disclosure was unnecessary.

That Irving

felt he was working to promote the public interest is evident
in the fact that neither he nor any member of his family
received any immediate financial benefit from the transation:
all of his profits from media operations were reinvested in
the New Brunswick economy.
82
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Examination of the testimony given by Costello, Wardell,
and Irving himself to the Special Senate Committee hearing on
the mass media reveals that the case was shrouded in political
considerations.

The defence counsel,

Gillis,

referred to a

"vicious vendetta" under Senator M c E l m a n 1s direction while
his co-counsel,

Robinette,

in fighting the order of prohibi

tion, referred to it as "a vindictive document possibly di c
tated by political or other expediency."
Costello, Wardell,

The remarks by

and Irving at the Special Senate Committee

hearing on the mass media and by defence counsel'Gillis
signify the deep-rooted hostility between the Irving conglom
erate and the Robichaud government of New Brunswick at that
time.
It is indisputable that K. C. Irving held absolute
control over all five of New Brunswick's English-language
dailies through his corporate personality.

However,

facts

disclose that Irving never availed himself of this e ver 
present opportunity to exercise his power over his n ews 
papers or broadcast media.

There is no evidence of his

interference, with the editorial policy of any of his papers.
No w that he has established residence in the Bahamas,
control has been apportioned among his three sons.

this

John

Irving directs the Moncton Times and T r a n s c r i p t , as well as
the University Press of New Brunswick, which publishes the
Fredericton Gleaner.

The other sons, James and Arthur,

’control jointly, by virtue of their individual 40 per cent
holdings, the New Brunswick Publishing Company which
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publishes the Saint John Telegraph-Journal and Ti mes -Gl obe .
The remaining 20 per cent equity in this enterprise is owned
by K. C. Irving Limited.
by one conglomerate
Irving),

Thus total domination of the media

(more specifically by one man, K. C.

so central to Irving's control of New Brunswick

and to his own growth, ceased to exist in New Brunswick with
Irving's departure and the partition of his media empire.
Furthermore, Mr. Justice Robichaud noted that the
actual control of the five English-language dailies rested
with the respective publishers and editors of each newspaper
who enjoyed complete editorial autonomy.
the New Brunswick Court of Appeal,
view,

With respect to

in Mr. Justice Limerick's

the fact remained that the individual publishing

companies were as independent in regard to advertising rates,
editorial policy, news editing and management as they were
prior to the legal takeover by K. C. Irving Limited.

Thus,

the evidence confirmed the independent operation of each
newspaper without interference in editorial policy, distribu
tion or management from the o w n e r s , holding or parent
company.
Turning to the concept of a lessening of competition,
the Crown's sole allegation of public detriment, Robichaud, J.
found no actual harm to the public as a result of Irving's
acquisition with respect to circulation and advertising
rates.

Moreover,

the evidence,

the trial judge concluded that, based on

the Crown had failed to prove beyond a reason

able doubt that the Irving conglomerate was trying to drive
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the French-language daily L 1Evangeline out of business by not
allowing it the rights to "Perspectives."

The "Perspectives"

issue was the Crown's specific ground of public detriment
and was not substantiated by the evidence.

Also Limerick,

J. A. of the New Brunswick Court of Appeal ruled that a
lessening of competition by reason of centralized ownership
was not supported by evidence.

Based on the evidence in

Mr. Justice Limerick's view, each newspaper had its own
captive market.

Furthermore,

Supreme Court of Canada noted,

as Chief Justice Laskin of the
total control did not mean

competition was or was likely to be lessened to the detri
ment of the public.

In Chief Justice Laskin's view, even if

total control were enough to support an inference of lessen
ing or likely lessening of competition,

that inference could

not be drawn in the Irving case because the evidence and
findings by the trial judge and the Court of Appeal were
that "pre-existing competition, when it existed, remained
and was to some degree intensified by the takeover of the
newspapers."

Therefore,

the lessening of competition to the

detriment of the public must be supported by factual evidence.
Specifically, a lessening of competition to the detriment of
the public was not proved in the Irving case.
In addition,

the Crown submitted that a presumption

of public detriment was not only not rebuttable, but, in
fact, had been proved.

In Mr. Justice Limerick's view, no

such presumption of detriment— a lessening of competition
due to the consolidated ownership of all five english-language
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dailies by K. C. Irving— was created in view of the provisions
of the Combines Act, and if such a presumption was created,
it was rebuttable.

Limerick, J. A. also noted that no evi

dence was adduced that public injury had resulted.

As well,

Chief Justice Laskin ruled that there was no proof of detri
ment in fact and that he did not think it was open to a
court to raise such a presumption as the Crown had done in
the Irving case because of the absence of legislative direc
tion.

For Limerick, J. A. and Laskin, C. J. C., proof of

this element— a lessening of competition to the detriment of
the public— must be proven and cannot be presumed.

The

final posture of the Supreme Court was that there could be
no presumption of public detriment through restriction of
competition unless it were proven outright by the facts of
the case.

Evidence simply did not support the Crown's

allegation that Irving's consolidation of control over the
province's English-language dailies had worked perceptible
public harm.
Therefore,

the conclusion of the study ."Regina v.

K. C. Irving," pertaining specifically to Irving and public
interest, was that the concentration of ownership evident in
the K. C. Irving conglomerate case had not reached a point
where it interfered wit h the public interest because monopoly
ownership did not result in victimization of the public.
Furthermore,

one could neither infer nor presume that public

detriment would arise from the elimination of competition
due to monopoly ownership.

As well, McElman's statement
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that K. C. Irving wielded the power to decide what would not
become public issues based on the evidence proved to be
unsubstantiated.
Even though the owners never attempted to influence
editorial policy,

Irving had the power to appoint individuals

to senior executive positions who shared his philosophy or
at least would implement Irving philosophy in the newspapers
according to his guidelines.

The best example is Ralph

Costello, a newspaper executive directly appointed by Irving.
Ralph Costello was President of New Brunswick Publishing
Company,

the publisher of the two Saint John newspapers.

As

well, Costello was also the chairman of Moncton Publishing,
the publisher of the two Moncton papers and also the President
of University Press of New Brunswick,
Fredericton Gl eaner.

the publisher of the

By appointing individuals who shared

his philosophy to key executive positions,

Irving could

testify publicly that he never interfered with the operation
or editorial policies of his newspapers.

Costello was

I rving’s right hand man, responsible for the operation of
his newspapers and in a position to protect Irving's economic
interests should conflict of interest situations arise
between Irving's corporate enterprises and the responsibili
ties of the media in New Brunswick.
In addition, even though the potential dangers of
concentration of ownership did not surface in the analysis
of the Irving case, one cannot ignore entirely the volume of
evidence presented in the case by expert witnesses— those
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who work constantly with information.

The expert witnesses

of the Crown spoke of concentration of ownership in such
terms as "dangerous to the public,"

"to speak with one voice"

and "socially and potentially undesirable."
about concentration,

for example,

Their concerns

Ryan's concern about multi-

media holdings cannot be ignored.
The Irving case dealt with evidence as it applied
under Combines legislation dealing,

essentially, with industry.

The information and news industry is radically different from
the commercial marketplace and it is of critical importance
that responsibilities be clearly defined for those in whom
society has reposed the trust of informing the body politic.
It is clear that the public interest may be significantly
damaged without there being any lessening of commercial com
petition:

editorial despotism can exist in harmony with the

public's purely economic interest, but not with its more
fundamental right to unbiased coverage of critical political
issues.

Anti-trust legislation is meant to protect only the

financial interest of the public:

the more important issue

of the public's right to know cannot be adequately monitored
under the existing Combines Investigation A c t .
The Irving decision indicated that the problem with
controlling monopolies and mergers,
media ownership,

in the context of monopoly

is complex, and that the present laws

governing monopolies and mergers are in need of revision.
Thus,

the Irving case demonstrated the need for changes in

laws regarding monopolies and mergers under the Combines Act
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in order that the combines laws become a much more signifi
cant and effective deterrent to the concentration of media
ownership in Canada.
As well,

the Irving case demonstrated that even

though one may possess an instinctive and unfavourable at ti
tude toward monopoly ownership, what individuals feel and
what can be proven under the combines laws are wholly differ
ent things.

According to Anthony Abbott,

Corporate Affairs Minister at the time,

Consumer and

since the Combines

Act is written as part of the Criminal Code, the present laws
require "'a very high standard of proof'
could be ruled illegal."1

However,

before a monopoly

based on the Irving

decision by the Supreme Court of Canada, proposed amendments
to the Combines Act have been introduced,

evident in the

following two comments by Anthony Abbott:
The Irving decision was seen to be a landmark in
combines law as it affects newspapers, and was one
of the chief factors that convinced the Government
that amendments to the law were needed.^
N e w cpmpetitive-practices legislation would lower the
standard of proof now needed for courts to rule that
a monopoly is illegal, . . . that the Irving family
interest, w h i c h owned all five English-language daily
newspapers in New Brunswick would be found to be an
illegal monopoly if the case were considered under
the proposed new r u l e s .3
Subsequently,
been introduced,

revisions to the Combines Act have

evident in a proposed ne w bill C-13

(1977)

wh ich would result in a "shift in emphasis from the criminal
4
to the civil review process by a Competition Board."
This
Competition Board would replace the Restrictive Trade
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Practices Commission and would have jurisdiction in respect
of "mergers and monopolization."^
new bill C-13

(1977)

Furthermore,

the proposed

delineates specific factors the C o m p e t i 

tion Board must consider.

The Board

. . . must take into account in reaching a judgment as
to how the public interest would best be served in
respect of mergers, and specialization agreements and
monopolistic practices.^
Finally,

the Board would have the power to

(a) prohibit

practices found to be restrictive of competition and

(b) to

direct the necessary action needed to eliminate this res t r i c 
tive conduct.

Under these proposed revisions, wi th the

lower standard of proof required to rule a monopoly illegal,
Consumer and Corporate Affairs Minister Abbott indicated,

in

an article in the Wi nnipeg Free P r e s s , dated M a r c h 22, 1977,
that Irving would be found guilty.

This is a question

wo rth y of future analysis.
In addition,

the Irving study was striking proof of

the necessity for the establishment of a Press Ownership
Review Board

as suggested in the Davey Report,

the absence

of w h i c h (in the time period since that recommendation was
made)

has resulted in the further concentration of media

ownership as evidenced by K e i t h D a v e y 1s December 1973
article in Content magazine.

The B o a r d s primary concern

would be the investigation and regulation of ownership con 
centration in the printed media only.

The Press Board would

have the power to approve or disapprove mergers between,
acquisition of, newspapers and periodicals guided by one
broad basic guideline:

"all transactions that increase
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concentration of ownership in the mass media are undesirable
and contrary to the public interest— unless shown to be
o t h e r w i s e ."

7

Most importantly,
legally unique:

the Press Board's mandate would be

it would concern itself exclusively with the

editorial responsibility of newspaper ownership.

The public

has for generations come to expect self-regulation from
bodies of professionals— medicine and law are excellent
examples of callings whi ch have shouldered the responsibility
for the ethical conduct of their members.
Journalism is becoming a more formalized calling—
the emergence of university degrees in this specialty point
to a new sense of professionalism.

As the discipline becomes

more sharply defined, we may expect a greater sense of p r o 
fessional responsibility among the journalistic corps.

A

Press Ownership Review Board would regulate the profession
from above, as a complement to the improvement that formal
professionalism may be expected to generate on the level of
the newsroom.

The Board would provide a needed and appro

priate response to the problem of media concentration in the
print sector.
The creation of a Press Board with legal sanctions
at its disposal inevitably raises the spectre of censorship.
To what extent such a body could tyrannize individual editors
and owners, however, would depend upon the legislative frame
work. within w h i c h it operated.

It must be understood from

the outset that what the Board would be guarding against
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would itself be cen sor s h i p — the suppression of newsworthy
material important to informing the public.

The other side

of the

coin is, undeniably,

the possibility that the funda

mental

right of free speech

could be violated:

such would

occur as a result of arbitrary Board decisions that the
public interest was harmed by what the Board considered an
arbitrary or biased editorial policy.
However,

the Press Board would not be able to stifle

the voice of any particular paper,

but would be empowered

only to prevent the expansion of questionable or in appro
priate editorial p r a c t i c e s .

The Board must be granted the

implicit faith of the public that it is to serve, and to
preserve this trust it must not be permitted to influence
the w ell-being or independence of a single newspaper.

It

cannot be overly underscored that the Board's authority
would cover only the financial affiliation of individual
p a p e r s — that it have no retributive instrument over any
owner,

publisher or editor other than preventing the a c q u i 

sition

of other newspapers.

That the Board would be required

to reach its. consensus and decision in good faith goes
without saying.

As noted earlier,

the enabling legislation

from wh ich the Board derived its powers could and should
impose guidelines on the exercise of the power and definite
• criteria for deciding when the public interest has become
imperilled.
Following the B rit ish example,

the Press Board might

well utilize as guidelines whether the merger would result in
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an excessive concentration of newspaper power,

or whether it

would threaten the survival of other newspapers.

Another

guideline might be whether there would be a serious danger
of a change in policy on editorial freedom.

Another guide

line might be whether the new owner would be in a better
position to serve the public interest than the previous
owner.

Thus,

based on these guidelines,

the Press Board

would become an effective m e c h a n i s m to m e e t the urgent need
for regulation of ownership concentration in the print media.
Even though one could argue that its establishment
would be too late now,

there are still more significant

newspaper mergers possible,
joining forces.
recently noted,

for example,

In the United States,

two newspaper chains

Ben Bagdikian has

"Now that most independent dailies have been

Q
gobbled up,

the chains are devouring chains."

Chains c o m 

bining would have serious effects on the public's access to
diverse and antagonistic sources of information.

In Canada,

the elimination of diverse and antogonistic sources of i nfo r
mation is evident by the fact,
independent

(W i n d s o r ) Star bureau in Ottawa has virtually

disappeared,
reporters."

"that the previously-

9

being replaced by Southam News Service
The result is that an alternative perspective

to events in Ottawa has been eliminated.

Therefore,

a Press

Board is essential in order to prevent the further control
of information in the hands of a small group of people:
More specifically,

newspaper chains like Southam,

Thomson and

F. P. Publications w h i c h own close to half of the total dailies
in Canada.
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In essence,

the Irving case underlined the need for

changes in the combines laws:

this is what makes the case

study so important and why changes are being implemented.
well,

As

the Irving study indicated that the regulation of o w n e r 

ship in the printed media presently appears to be outside the
competence of existing anti-combines laws.

Specifically,

Canadian industrial laws have been inapplicable to the whole
area of information processing.

Perhaps they were never

intended to be applicable to the print industry.
and m ore importantly,

Furthermore,

the Irving case revealed not so much

the inadequacy of combines laws, but the lack of specific,
clearly defined regulations related to information processing
and handling.

For example,

the Davey Report did not establish

any criteria pertaining to ownership concentration and the
public interest.
tions Commission

The Canadian Radio-Television Teleco mmu nic a
CCRTC)

has still been unable to set down p a r 

ticular criteria applicable to ownership concentration because
it is throwing the concentration issue out to the public for
comment.

On Fe bruary 9, 197 9, the CRTC gave notice of a p u b 

lic hearing to be held in Hull,

Quebec,

on May 15,

1979,

to

examine matters relating to cross-ownership and control of
private broadcasting undertakings and is inviting comments
from the public and interested parties.

The CRTC does not

seem to have given Canadians the necessary leadership in the
past to solve this important communication problem of co ncen
tration of media ownership but approaches media transactions
on a case by case ap pr o a c h because of the absence of criteria.
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Perhaps,

as suggested by the Ownership Study Group

Report, one should not view ownership concentration as some
thing undesirable in principle,

but should approach the p rob 

lem in terms of such considerations as "concentration of
control of programming and domination of particular markets
or r e g i o n s . ,.10
In effect, we seem to be only beginning our journey
towards finding and establishing an acceptable format or
perspective from which to evaluate media ownership.

The

first step in the search for an acceptable format to evaluate
properly media ownership is the necessity for Parliament to
define clearly what is meant by "public detriment" as it
relates to the handling of information in our society.
clearly defining public detriment,

By

the courts will be put

in a better position to apply the meaning of "detriment"

in

cases which deal with the monopolization of the sources of
information.

.An examination of the Irving case demonstrated

that the "industrial" standard of a lessening of competion
to the detriment of the public is not a sufficient criterion
to adjudicate adequately whether information is handled to
the detriment of the public.
employed,
example,

Other criteria must also be

such as a change in editorial policy, or for
instances of cross-ownership between cable tele

vision undertakings and newspapers,

in which cable profits

are invested in the newspaper enterprise,

giving the n ews 

paper an unfair economic advantage over other print media in
the same area.

Many criteria are necessary in defining
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public detriment for, as the trial judge stated:

"The

uniqueness of the instant cases place me on the very threshhold of a previously unopened door in our Canadian
j u r i s p r u d e n c e .n11
In conclusion,
information law,

if we do not establish a corpus of

a set of guidelines and regulations in

respect of information handling and processing,

and a m e c h a 

nism to enforce these re gula tio ns— a Press Board for the print
media

(CRTC is already established for broadcasting)— co n

centration of .ownership will increase further,
tion window"
grow smaller,

the "informa

through w h i c h Canadians view themselves will
and through the lack of diverse and an tag oni s

tic sources of information,

the individual Canadian will be

denied adequate information concerning his own affairs.

The

courts did not r each this conclusion because they were
deprived of coordinates for judging w hether the New Brunswick
public had been deprived of information concerning its own
affairs.

Ultimately,

though, we are heading more in the

direction in w h i c h the sources of information will be in the
hands of a select group of people
ownership)

(the conglomerate type of

whose v i e w of what is fit to print will closely

coincide w i t h wh at is in the best interests of their
corporate e n t i t i e s .
Recommendations for Further Study
Flowing out of the r e s e a r c h and preparation of this
case study is the need to do further more detailed research
into the area of concentration of media ownership.
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imperative that any, all documents,

relating to ownership

concentration not lie dormant, but these documents must be
brought to the surface for proper evaluation.

The Irving

study is simply a prelude to the collation of documents p e r 
taining to the problem of ownership concentration in the
media.

Only through further research can the continuing

search for a solution to the problem be successful.
A number of areas concerning the concentration of
media ownership are in need of more extensive research:
First,

the Irving study demonstrated the need to establish

an acceptable format from which to evaluate properly media
ownership.

To find possible criteria to adjudicate adequately

the processing and handling of information in society when
ownership of the media rests
Cb) multi-media groups,
examination.

ta) with newspaper chains,

(c) conglomerates

is worthy of

Perhaps different criteria are needed to

adjudicate the different types of ownership since the Special
Senate Committee on Mass Media in 19 7 0 noted that there was
no sweeping regulatory principle applicable to all three
types of ownership.
Second,

an aligned study with that mentioned above,

or as a separate study,

is the need to define public detri

ment in the handling of information in a court of law.

The

first step is to define clearly and concisely the meaning of
"public detriment" as it relates to the processing and
handling of information in the media.
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Third,

the Irving case study examined whether the

monopolization of the sources of information in one province
had reached a point where it collided with the public inter
est.

Further research is needed to find the point in time in

which the monopolization of the sources of information by a
conglomerate do in fact collide with the public interest.
Fourth,

concentration of media ownership is a

phenomenon that is here to stay.

In the Irving case, a num

ber of potential dangers of centralized ownership were cited.
A valuable study would be to develop and employ the necessary
criteria that will minimize the potential dangers of cen
tralized ownership which is likely to result in detriment to
the public.

Another part of the study would be to develop

and employ certain criteria that maximize those situations
where monopoly ownership is to the overall benefit of the
public.

For example,

newspapers under chain ownership have

the advantage of greater resources to produce better news
papers,

such as hiring superbly qualified talent in the

publishing field.
Fifth,

the role played and lack of leadership

provided by the CRTC in stemming the concentration of own er
ship problem would be worthy of examination.
the period from 1968 to 1975
divestiture program)
that group ownership,

In particular,

(.the period after the CRTC

when the Ownership Study Group reported
due to regulatory decisions, had con

tributed significantly to the levels of concentration.
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Finally,

Wallace Clement and El izabeth Baldwin have

done studies on the corporate eli te— the media elite being
a subset of the economic elite.

There is a discrepancy

between Clement and Baldwin over the degree of overlap
because they used different criteria.
wo uld be to find common criteria,

A valuable study

to define them clearly,

and to employ them consistently to ascertain the actual
degree of overlap in order to establish the extent to which
media holdings are in fact in the hands of corporate
interests

(economically dominant c o r p o r a t i o n s ) .

The central

question running through such a study would be to find out
how conflict of interest situations are handled by the media
holdings.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

100
Footnotes
Chapter Five
^"New Law on Monopolies to Make Convictions Easier,
Abbott Says," The Globe and M a i l , 21 March 1977, p. 9.
2I b i d .
2I b i d .
"News Release," Toronto: Consumer and Corporate
25 April 1977, p. 2.

Affairs,

^Canada, House of Commons, Bill C-13: An Act to
Amend the Combines Investigation Act and to Amend the Bank
Act and Other Acts in Relation Thereto or in Consequence
T h e r e o f , Thirtieth Parliament 1 9 7 7 , First Reading November 18
1977 (.Ottawa: The Queen's Printer, 1977) , p. 2.
£
"News Release," Ottawa: Consumer and Corporate
Affairs, 16 March 1977, p. 3.
7
Canada, Senate of Canada, Report of the Special
Senate Committee on Mass M e d i a , vol. 1: The Uncertain
Mirror (Ottawa: Information Canada, 197 0) , j: 71.
8,

/

Ben H. Bagdikian, "Newspaper M erg ers — The Final
Phase," Columbia Journalism Review 15 (March/April 1977) , p. 17.
9
W. I. Romanow and W. C. Soderlund, "The Southam
Press Acquisition of The Windsor Star— A Canadian Case Study
of Change," Gazette 24 [1978):270.
^Canada, Candian Radio-Television and Telecommuni
cations Commission, Report of the Ownership Study Group to
the Canadian Radio-Television and Telecommunications Commis
sion , Ownership of Private Bro adca sti ng: An Economic Analysis
of Str ucture, Performance and Behaviour (Ottawa: Canadian
Radio-Television and Telecommunications Commission, 1978),
p . 42.
11

(197 4) 45 D.L.R.

(3d)

45 at 62.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

SELECTED BIBLIOGRAPHY
"Abbott Hopes to Trip I rvi n g . " The Winnipeg Free P r e s s ,
22 M a r c h 1977, p. 15.
Arnold,

Edward.
Contemporary C r i t i c i s m .
Arnold Publishers Limited, 1970.

London: Edward

Bagdikian, Ben H.
"Newspaper M e r g e r s — The Final Phase."
Columbia Jou rna lis m Review 15 (March/April 1 9 7 7 ) :17-22
Baldwin,

Elizabeth G.
"On Methodological and Theoretical
'muddles' in Clement's Media Study."
The Canadian
Journal of Sociology 2 (Spring 1977):215-222.

_________ . "The Mass Media and the Corporate E lit e— A
Re-Analysis of the Overlap Between the Media and
Economic Elites."
The Canadian Journal of Sociology
2 (Winter 1977):l-27.
Belliveau, J. E. "Good-Bye, K. C. Irving, Good-Bye!"
M a c l e a n s , May 1972, pp. 26-27;81-85.
_________ . "Good-Bye, K. C. Irving, Good-Bye!"
June 1972, pp. 27;50-57.
Blake,

Macleans,

Reed H . , and Haroldsen, Edwin 0.
A Taxonomy of
Concepts in C o m m u n i c a t i o n . New York: Hastings House
Publishers, 1975.

Campbell, Robert, and Hunt, Russell.
K. C. Irving— The Art
of the I n d u s t r i a l i s t . Toronto: McClelland and
Stewart Limited, 19 73.
Canada.

Canada Year Book 1976-1977 Special E d i t i o n .
Supplies and Services Canada, 1977.

Canada.

Canadian Radio-Television Commission Annual Report
1 9 6 8 - 1 9 6 9 . Ottawa:
Canadian Radio-Television
Commission, 1969.

Canada.

Canadian Radio-Television Commission Annual Report
1974-1975.
O t t a w a : Canadian Radro-Televisxon
C o m m i s s i o n , 197 5.

1Q1

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

Ottawa:

102
Canada.

Canadian Radio-Television and Telecommunications
Commission.
Report of the Ownership Study Group to
the Canadian Radio-Television and Telecommunications
C o m m i s s i o n , Ownership of Private B r o a d c a s t i n g : An
Economic Analysis of S t r u c t u r e , Performance and
B e h a v i o u r . Ottawa: Canadian Radio-Television and
Telecommunications Commission, 1978.

Canada.

Canadian Radio-Television and Telecommunications
Commission.
Notice of Public Hearing, Concentration
of Ownership in Private Broadcasting: The Question
olf C r o s s - O w n e r s h i p . O t t a w a : Canadian RadioTelevision and Telecommunications Commission, 1979.

Canada.

House of Commons.
Bill C - 1 3 : An Act to Amend the
Combines Investigation Act and to Amend the Bank Act
and Other Acts in Relation Thereto or in Consequence
T h e r e o f , Thirtieth P a r l i a m e n t , First R e a d i n g ,
November 1 8 , 1 9 7 7 . O t t a w a : The Queen's Printer, 1977.

Canada.

House of Commons.
Debates of the House of C o m m o n s ,
Twenty-Eighth P a r l i a m e n t , Volume 1_, November 5_, 1 9 6 9 .
Ottawa: The Queen's Printer, 1969.

Canada.

House of Commons.
Debates of the House of C o m m o n s ,
Twenty-Eighth P a r l i a m e n t , Volume 2_, November 24 , 1969 .
Ottawa: The Queen's Printer, 196 9.

Canada.

House of Commons.
Debates of the House of C o m m o n s ,
Twenty-Eighth P a r l i a m e n t , Volume 3_, January 2 1 , 1 9 7 0 .
Ottawa: The Queen's Printer, 19 70.

Canada.

House of Commons.
Debates of the House of C o m m o n s ,
Twenty-Eighth P a r l i a m e n t , Volume 5_, April 1_
2_, 1 9 7 1 .
Ottawa: The Queen's Printer, 19 71.

Canada.

House of C o m m o n s . Debates of the House of C o m m o n s ,
Twenty-Eighth P a r l i a m e n t , Volume 1 0 , December 7_ &_ 9_,
1 9 7 1 . Ottawa: The Queen's Printer, 1971-7 2.

Canada.

House of Commons.
Debates of the House of C o m m o n s ,
Thirtieth P a r l i a m e n t , Volume 1 2 , December 2 1 , 1 9 7 6 .
Ottawa: The Queen's Printer, 1976.

Canada.

Royal Commission on Corporate Concentration S t u d y ,
No. 16, The Irving Gro up— A Case S t u d y ♦ Ottawa:
Supplies and Services Canada, 1978.

Canada.

Senate of Canada.
Report of the Special Senate
Committee on Mass M e d i a . 3 v o l s . Ottawa: Informatxon Canada, 1970.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

Canada.

Senate of Canada.
The Senate of Canada Proceedings
of the Special Senate Committee on Mass M e d i a ,
Twenty-Eighth Parliament, December 16, 196 9.
Ottawa:
Intormation C a n a d a , 1969.

Clement, Wallace.
The Canadian Corporate E l i t e .
McClelland & Stewart Limited, 1975.

Toronto:

_________ . "Overlap of the Media and Economic Elite."
The
Canadian Journal of Sociology 2 (Spring 1 9 7 7 ) :205-214
Davey, Keith.
"Exactly What Has Emerged Since 1970?
Anything)."
C o n t e n t , December 1973, pp. 2-3.

(If

"Fined $150,000— Breakup of Irving Group Suggested."
Windsor S t a r , 3 April 1974, p. 24.

The

Henry,

D. H. W.
"The Combines Investigation Act and Mass
Media."
Canadian Communications Law R e v i e w . Toronto
Faculty of Law, University of Toronto, 1970.
"Monopoly— Not B igness— as Our Enemy."
Financial P o s t , 7 September 1968, p. 7.

"Irving Case Opens in Supreme Court."
8 October 1976, p. 44.
"Irving Guilty of Monopoly."
1974, p. 1 & 4.

The Windsor S t a r ,

The Windsor Star,

"Irving Newspapers Ordered Sold."
1974, p. 60.

The

25 January

The Windsor Star,

"Irving Papers' Monopoly Case on Trial in Canada."
£ Publisher 105 (4 November 1972):33-34.
Jackson,

Basil.
Empire."

18 July
Editor

"What K. C. Irving Wants for His Maritime
The Financial P o s t , 20 April 1968, p. 25.

_________ . "Irving, the Big Shy Tycoon With the Lonely Blue
Eyes."
The Financial P o s t , 29 January 197 2, p. 5.
"Journalism— A Legal First."
pp. 9-10.

Time C a n a d a , 7 August 1972,

Kesterton, W. H.
A History of Journalism in Canada.
Toronto: McClelland & Stewart Limited, 1967.
Lewington, Jennifer.
"Ottawa Stands to Lose Case Against
Irving Paper Empire."
The Windsor Star, 17 October
1975, p. 18

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

105
"Views on Group Ownership Aired in Canada Trial."
&_ Publisher 105 Cl8 November 1972) :42.
Whittingham, Anthony.
the Courts."
p . 18 .
Wilbur,

Editor

"Competition Bill May be Waylaid in
The Financial P o s t , 16 April 1977,

Richard.
"Why Has K. C. Irving Gone?"
Financial P o s t , 29 January 1972, p. 5.

The

_________ . "Newspaper Trial Sets Precedents but Without
K. C. Irving It Starts to Fizzle."
The Financial
P o s t , 9 December 1972, p. 29;32.
_________ . "K. C. Irving: The Man Who Built an Em pir e—
But Why?"
The Financial P o s t , 17 November 19 73,
p. C - 4 .
_________ . "Court Decision No Surprise in Irving Press
Monopoly."
The Financial P o s t , 21 February 1974,
p . 5.
_________ . "A Glimpse at K. C. Irving's Economic Power."
Canadian Dimension 6 (August-September 1969):12-15.
_________ . "New Brunswick Power Struggle: K. C. Irving vs.
Louis Robichaud."
Canadian Dimension 6 (AugustSeptember 1 9 6 9 ) :11.
Words and Phrases— Permanent E d i t i o n , Volume 3 6 A .
West Publishing Company, 1978.
(1971)

4 Canadian Patent Reporter

(C.P.R.)

(1974)

13 Canadian Patent Reporter

(1974)

45 Dominion Law Reports

(1974)

22 Canadian Criminal Cases

(1975)

62 Dominion Law Reports

(1975)

20 Canadian Patent Reporter

(C.P.R.)

(1976)

12 National Reporter

458 to 476.

[1976]

2 Supreme Court Reports

(C.P.R.)

(D.L.R.)

(S.C.R.)

(2d)

(3d)

(C.C.C.)

(D.L.R.)

(N.R.)

(2d)

120 to 135 .
115 to 194 .

4 5 to 122.

(2d)

(3d)

St. Paul:

281 to 297.

157 to 187
(2d)

•

193 to 223 .

366 to 372.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

VITA AUCTORIS
1952

- Born August 30, St. Catharines,

Ontario

1958-1966 - St. Denis Elementary School
1966-1971 - St. Catharines Collegiate
1971-1974 - University of Windsor

106

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

